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because they are conjunctim in officio, and if his colleague be irresponsible, the
other Bailie pursued may seek his relief off the Town, for cheosing an irrespon-
sible. Bailie. THe Lorbps repelled the whole allegeances, in respect of the
reply.

Auchinleck, MS . p. 24.

16335.  Decermber 3. . PATERSON against BaiLies of STiRLING.

" Joun PatersuN charged the Bailies of Stirling, by virtue of letters of capa
tion, to apprehend the Laird of Abercairnie; and in respect they having him

Zin their power suffered him to escape, he convened them to hear and see them
. decerned to pay him the sum. Alleged, Absolvitor, in respect they having done

diligence against him, and apprehended him, he shewed to them a protection
under the Great Seal standing unexpired, whereupon they dismissed him. Re-
plied, They were in mala fide to let him go, notwithstanding of the protection,
in respect it was conditional, bearing in it a provision that he should in the mean
‘time pay his.annualrents, which was shewn to the Bailies not to have been ful-
filled ; and they were charged to apprehend him both for principal and annual-
rents ; and the annudlrents not being paid, the protection was void : Likeas,
they being conscious thereof, have taken bond of. the Lords of Mar and Stor-
mont, and the Laird of Glenagies to warrant them. Duplied, It was not the
Bailie’s part to examine whether the protection was void or not, or to take trial
whether the annualrents were paid or not ; but finding the rebel shelteréd with
a protection, they ceuld not commit him to ward, the protection standing un-
expired, and no declarator being upon the failzie of payment of annualrents,
TuE Lorps sustained the exception, this concurring withal, that the rebel had
.come at that time to Stirling, to assist at the funerals of the Earl of Mar, to
-whom he was cousin-german.

Spottiswood, (CarTiON.) p. 33.
*,* Durie reports this case :

Jouw Paterson pursuing the Bailies of Stirling, for payment of the sum of
addebted to him by the Laird of Abercairnie, because they being charged

to put him in prlson he being rebel, they demitted him ; and the Bailies al]eg-
ing, that he had a protection under the King’s Great Seal, which was shewn to
them, and was unexpired; likeas, they were charged upon the morrow imme-
diately after the Earl of Mar’s burial, the said Laird of Abercairnie being.then
coming therefrom, he being snster-b“lms with the defunct, and then actually at
the same, which was a probable cause to excuse the Bailies ; and the party re-
plying, That the protection cannot excuse the Bailies, hecause the same hath an

- express clause inserted therein, providing that the _party pay his annualrent to

his cieditors, which not being done, thc protection becomes void ; and which
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clause was by the messenger who charged the Bailies intimated to them, and
who shewed that the party had not got payment of his annualrents; likeas,
they were charged to take him both for principal and annualrents; the Lorbps

found this exception upon the protection relevant to liberate the Magistrate, al-

beit it bore the provision foresaid ; for the words of the provision were only na-
+ kedly conceived, viz. that the party should pay to his creditors their annual-
rents;” but had no other word subjoined thereto, appointing the same to expire
or to be nuli in case of not paying thereof: And the Lorps found, that it was
not the Bailie’s part, nor of any other inferior judge, to examine and cognosce
if the party paid his annnalrents or not ; neither was there any trial taken if the

party had incurred that failzie, which might have put the Magistrates in mala -

fide ; and this was the more sustained, seeing the party was desired to be taken

the morrow after the Earl- Mar's burial, he beiog his kinsman, coming there- .-

from. .
Clerk, Scotts -

" Durie, 2. 982z

16420 7dhuizr_y‘ 24.. SwmrtH against WILLIAMSON.

- - Grorce WiLson, smith in Edinborgh;,-having charged Gilbert Williamsom, -
" one of ‘the Bailies of Edinburgh, toincarcerate onie Hay, rebel; at his instance,

and conform to the charge beihg put within the tolbooth of Edinburgh, where
out of -heescaped ; pursues George - Suitie. and George Rynd, who were two
Bailies with the said Gilbert, (he being now deceased) conjunctly and severally
to pay. thedebt ; and they-alleging, That they could not be convened, but .on-
1y the heirs and executors of the:Bailie who:did the wrong; the Lowps found,

that the pasty. had good . action -against any of the Magistrates surviving, con- -
junctly and severally, as well as against -the Magistrate deceased, if he were
living ; and sustained thre process -against: the parties called, without- neces- -
to pursue-the heirs or executors of the Magistrate deceased. In this pro- -

sity
cess, the Lorps found it not enoughy t.o prove-it by the messenger’s r'execut‘i‘dx},
that the rebel was warded by that Bailie’s command ; but found, that it ought

to be proved by the witresses ‘of the execution ‘and the messenger, or by other -
Jawful witnesses or other légal probation’; and. found no necessity to prove-it by -

the note of the jayloi’s book, seeing this pursuer was but a poor smith, and had
not so much mrone'y‘ to pay the jaylor as he uses to take for inzbooking of war-

ders,

for to amend that abuse. See Proor.—SoLipuM ET Pro RaTa. -

Alt, Stuart, Clerk, "Gizlai. \
- Fol. Dic. v. 2..p.-168. Durie, p. 888. .

Act. et ra———,

*.% A similar decision as to booking was pfonouqced, 6th November 1683, Shaw

against Vanse, No 6. p. 9354, voce OaTh,

which he affirmed to be ten or “thereby fot every hundred for which ‘he;
was incarcerated ; which the Lords found that they ‘would try; ~ém\1-take:ord'er
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