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liferent might be againft an apparent heir as well as againft ene infeft ; but this No 1§

declarator was not obtained but as the hferent of a vaifal who was infeft. -

A& Craig. A Alt Nual.eon. Clerk Gibson,
: v Fal. ch . I j) 13. sze,p 436
1632. 7’u{y 10, * Brack against L. PrTMEDDEN.

Oxk Black, upon a comprifing of lands from h1s debtor, charges Pitmedden
to infeft him, as being fuperior of the lands; who fufpending, that the lands per-
tained to him in property, and were fo poﬁ'eﬁ'ed by him, and his authors, thefe
thirty-fix years bypaft, fo that he ought not to be -compelled to infeft any in his
property : This was repelled, and the comprifer. ordained to be infeft, without
prejudlce of Pitmedden’s rlght of the property, *which the Loxps declared
fhould'not be hurt by this inféftment ; but only found, that the comprifer thould
be in that fame ftate, for hxs right, as the author mlght ‘have been, from whom

he comprifed, and Would not Put the parues to dlfpute upon thexr ughts in . this -

Judgmem

A&. Baird. B e '
SRR “Fol. Dic. 9. 1. p, v3. ' Durie, p. 647.

.1636 Mbrcb 1. ScoT against Exiior of Stobs.

MARGARET Scor ‘having compnfed Iands and chargmg Gavm Elhot of Stobs
as fupenor to infeft her ; who fufpendmg, that he was hetitable proprietor of the
fald lands, and had acqulred the right from thofe Who, and their authors, have

' ever been hemtable prOPI‘letOI‘S ; neither was any of his. authors, or himfelf, fu- -

penor af'any time to that perfon, from whom fhe had compnfed the lands, nor
ever Iiad acqun'ed any right from that perfon, of whom her alleged debtor is al-
leged to have holden the faid lands ; _and it is agamf’c reafon, that he fhould be

compelled tobgramt a warrant to feafe any in his heritage, whelc there is no nghtv

of fuperlorlty derived in his perfon, nor yet of property,, from thofe who aré al-

leged to be fuperiors to the comprifer’s debtor, but flows aliunde from other per-
fons ; notwithftanding whereof, the létters. were found-orderly “proceeded, and

the allégeance was repelled but the Lorps declared, that the infeftment, which
the compnfer fhould receive from this fufpender, being dane for obedience of this

fentence, fhould be always without prejudlce of the fupemors right of property

prout de jure, and that the“reby his right ‘thould not be hurt; and it” was thought

he could not be a lofer, receiving a year’s duty for the lands, and bruiking the

Iends alfo, if he-had a better right ‘theréto than the comprifer.-
Vou. L GCec

TItem, In this

‘No 19.
The law of

the above
cafes altered,
and the {upe-
rior obliged
to infeft the
apprifer,with»
out infiruct-
ing his au- 1
thor’s right,

No 2o0.
Superior muft
receive the
apprifer, féd
falwvo Jure cu-
Juslibet et fus.
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No 21.

‘The {ame
found.
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cefs the Lorps found, that no defalcation ought to be made of the year’s duty
payable to the fupetior, for the entering of the comprifer, through the lands be-
ing liferented by the reli®t of the debtor, from whom the comprifing was dedu-
ced ; but declared, that feeing this defender was in poifeffion, by virtue of her
liferent, as acquired by him from her, or as in her name, that during her life-
time, that duty fhould not be paid to the fuperior, but ordained the comprifer to
find caution prefently to pdy that year’s duty, immediately after the liferenter’s
deceafe.
Fol. Dic. v. 1. p, 13. Durie, p. 804.

it S s
1636, March 29. Cowan against L. ELPHINGSTOUN..

Onz Cowan having comprifed Bruce of Polknavie’s lands, and charging the
L. Elphingftoun fuperior, to infeft him therein, he fufpends; aleging, that his
vaflal was at the horn, againft whom the comprifing was deduced, and albeit he
was not year and day rebel ; yet the rebellion. being én ¢urfiz, he as fuperior, by
any entry of the comprifer, ought not to be prejudged of his cafualty of the
vaffal’s liferent, when it thould fall ; this reafon was found no impediment to
ftay the comprifer’s entry, without prejudice always of the Yuperior’s cafualty,
when it fhould fall out proat de jure, which was not meet to be tried, nor difcuf-
fed in this place : And another reafon was, that he could not enter him, while he
were paid by the comprifer, of all the bygone feu-duties owing by Polknavie,
and for which he was at the horn at the fuperior’s inftance ; this reafon was alfo
repelled, becaufe the comprifer was not found perfonally fubject to pay them,
but the fuperior might poind the ground therefor, which was referved to him.
Ttem, The fuperior claiming a year’s duty, the comprifer alleged, that he ought to.
pay no greater duty to the {uperior, for receiving of him, but only the quantity of
the feu duty, as the vaffal’s right bears, his holding being a feu, for paying of four-
teen bolls of viGtual yearly, which he is content to pay, being liquidate, and no
further. Tue Loros repelled the allegeance, and found that the comprifer ought,
to pay for his year’s duty to the {uperior, an year’s avail of the lands, as the fame.
1s commonly worth to be paid by a tenant, and that the offer of a year’s duty
of the feu-duty is not enough. : '

Aa. Cuqning&am. Alt. Sware. Clerk; Scot.
- Fol. Dic v. 1. p. 13. Lure, p. 809.

* * In an adjudxcatlon in implement of a dlfpoﬁtxon, however, it was found,
that the above privilege, in favour of apprifers, did not. take place ; for it was
contended, that although fupericrs are obliged to infeft apprifers filwo jure cujus-
libet, where they get a year’s rent; as allo, ordinary adjudgers for liqud debts,



