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Answered ; The general rule founded on by the defenders is a very proper
one, wherever the professions of physician, and surgeon -and apothecary, are

kept distinct from each other, and the physicians are paid for their attendance.

at the time it is given, run no accounts with their patients, and give no dis-
charges for their fees: But its application would be extremely unjust in a case
like the present, where a mode, opposite in every respect, is adopted.

The general rule proceeds on the presumption, that fees for attendance have
been already paid ; and, like other legal presumptions, it must yield to a posi-
tive proof of the contrary ; 15th June 1781, Hamilton against Gibsons, (supra.)
The account of medicines remaining unpaid, affords, of itself, conclusive evi-
dence that the claim for attendance is equally well founded.

The Lord Ordinary ¢ restricted the pursuer’s claim for honoraries to 6o days
previous to Mr Alexander’s death.”

The Court, however, upon advising a reclaiming petition, with answers,:.
were clearly of opinion, that;, in the circumstances of this case, the pursuer -

was entitled to make a reasonable charge for attendance, during the whole pe-
riod of Alexander’s illness; and gave judgment accordingly. *-

Lord Ordinary, Stoncfield. Act, Solicitor-General Blairy, Monypenny.
Alt. Dean of Faculty Erskine, Inglis. Clerk, Minzies. .
D. D. Fac. Col. No 178. p. 423.
SECT. VL

One employed as a hand, presumed to have accompted...

1636, Fanuary 21. Couts .against CouTs.

A master pursuing his servant for payment of the prices of beer and ale
which he laid in in his house and cellars, and which was vented and Tqri by the -
defender, and which was libelled to be resting and owing for the space of a .
year together, at least so much was owing as extended to 500 merks; and it .

being questioned,” if this should be proved by writ, or oath of the defender,
or, if it was probable, by witnesses ; the Lorps found, That the libel being
taken together, viz. ¢ that it was resting owing,’ should be proved only by writ

* Of the same date, the Court pronounced a similar judgment in an action brought by Dr
Melville of St Andrew’s against the same defenders.
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or oath of party; for albeit the laying in of drink by the pursuer, and the
defender’s venting of it, might be proved by witnesses, yet, that it was so long
owing unpaid, was found ought to be referred to the defender’s oath; for, in
cases of this nature betwixt the master and taverner, it is presumed that they
make their counts weekly or nightly, and so they are in use to do; neither is
it likely that the master would have suffered his servant to go out of his service,
and to stay still in the town of Edinburgh, where she remained ever since, and
not all this time to have craved her therefor, there being three quarters of an
year since she left her service, during which space he never challenged her,
till now that he intented this action, to meet a pursuit which she had before
moved against him for her fees; in respect whereof, it was found probable, as
said 1s.

Act. Crarg. Alt. Gray. Clerk, Gibson.
Ser Ivl. Dic. v. 2. p. 140. Durie, p. 489.
1691, November 23. IrviNe against FALCONER.

Tue deceased Alexander Falconer, having been domestic servant to the Lady
Drum the years 1657, 1658, and 1659, and having lifted her rents and dis-
posed upon her corns, and coming thereafter to be Sir Alexander Falconer’s
servant, and dying in his service, he did legate to him some of his means.
Francis Irvine, as assignee by the Lady Drum his mother, pursues Sir Alex-
ander Falconer, as executor and intromitter with the goods of the said Alex-
ander, to pay great quantities of corns and rents intromitted with by him,
belonging to the Lady. It was alleged, Absolvitor, because the deceast
Alexander Falconer having intromitted as a domestic servant by the Lady’s
command, from time to time, and having paid his fees, and dismissed him
without quarrel, it must be presumed that he hath made count of all his in-
tromissions ; and, albeit he were alive, he might be pursued, on his oath,
for any thing resting of his intromission, yet now, after his death, to make
any representing him liable, by witnesses or otherwise, for his intromissions,
and to put them to insruct his debursements which he gave out from
time to time by verbal order, were unjust, and a ready way to destroy all
servants.

Which the Lorps found relevant, and assoilzied the defender, and made
no difference whether the said Alexander were a domestic servant within
the house, or received weekly livery, or fee, though he staid without the
house.

Fol. Dic. v. 2. p. 140. Stair, v. 2. p. 13.

¥, * A similar decision was pronounced February 1430, Morison against Bruce.
(See Arrenpix.)



