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16387. February 22. Joux Muir of ANNISTOUN against CALDER.

Joux Muir of Annistoun pursuing registration of a bond against Janet Cal-
der, as she who behaved herself as heir to the granter of the bond, in so far as
she had served and retoured herself heir to him, by which retour she had be-
haved herself as heir: And the defender alleging, that, if the pursuer insisted
against her as heir served and retoured, she was content that sentence should
pass against her eo nomine ; but, where he insisted against her, as behaving her-
self as heir hoc medio, seeing she had retoured herselt heir to him, that cannot be
found lawful, in respect the pursuer will not acknowledge the retour to be lawful,
but quarrels the same; and it being so quarrelled, and alleged by the pursuer to be
unlawful, no reason that thereby she should be found to behave herself as heir ;—
the Lords found, in respect that the pursuer insisted not against the defender
as heir retoured, (which he might prove by the retour produced,) but that there-
by he would insist against her as behaving herself as heir, theretore they found
that they would not sustain process against her eo nomine, upon that member
and alternative ; without prejudice to him to insist against her as heir by the re-
tour produced ; wherein he might protest, that, by the said insisting and produc-
tion of the retour, he did not approve the lawfulness thereof, but that he might
be heard to quarrel the same upon any ground of nullity, or other thing compe-
tent to him in law against the same.

Act. Nicolson. Ait. . Gibson, Clerk.
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1637. February 24. Rosert Evtor against The Earr of Buccreuen.

CauTtion being found by the Earl of Bucclengh to desist and cease simpliciter,
in obedience of a decreet of removing recovered against him by the said Robert
Eliot, under the pain of 50 pounds foties quoties ; and thereupon the charge
upon the decreet being suspended simply thereafter, the said Robert Eliot, upon
the extract of the said decreet suspending the letters, whereupon caution was
found, charges the said Earl, by letters of horning raised upon the said act of
cautionary, to pay the said sum: which being suspended as an unlawful charge,
so summarily to use horning, for payment of that sum, except that there had
been ordinary actions intented first, to have heard it been tried, that the de-
fender had contravened the act of caution, and so had thereby incurred the
pain; which not being done, such charges could not be sustained to charge by
letters of horning first, and then to try ; which in effect is to raise execution be-
fore the debt be constituted for the which execution is used; for if, upon thir
letters of horning, he had been denounced, that horning could not have been
sustained to make his escheat fall, and consequently the letters and charges
could not been so summarily executed. 'The Lords, although they found that,
in form, and by rigour of law, no such charges of horning could be direct, ex-
cept it had been first tried, in an ordinary pursuit, that the party had contra-
vened, (which they found ought to have preceded;) yet, in respect of the dis-





