" PENALTY: | e ’.,co 37

. sgreethata cqntract be extended thereon, and  if they fail; ithe failer: to: pay
2000, merks ; which minute being desired to "be registered; that execution
mxght pass thereon ; the defender  alkged; That, 'seeing the minute was never
perfected, and that the same resolyed in a failzie of 2000, inerks, and . that the
party had no interest by the notdperfectmg thereof'; “therefors, he: alleged,
That it could: not-be registered, ‘seeing it was factum imprastahile: to give him
security of the:lands, whic he, had sold since to another, being certified that
this pursuer had refused the bargain, and he had neither debursed atles. nor
money ; sQ that ikl illi deerat, and he was Instantly content to offer:and.-sa-
tisfy all his damage and.interest, and which now ought to be received, seemg
the minute was desired’ to. be mglstered not for extention, but for' executiony
" and this offer was competent against the execution.—Tue Lorps repelled the
allegeance, and found, that the adjection of the pcnalty in the minute resolved
not the contract, so that the same was appointed‘to come in place of the per-
" fecting of the minute; but, notwlthstqu1ng of the said penalty, the parties

‘might also seek impfemeht‘ of the minute, and whole articles thereof, beside

and attour the said failzie : And they repelled the offer of the interest in this
place against the registration, without prejudice of the same to be received,
‘and discussed by way of suspenswn ‘
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L,mm bmng verbally let toa: tenant, under a penalty, that, if he: entcred

-niot;” he should pay. 2 year's rent ; thé. Whole penalty Was found due, thaugh‘

- the tenant fesiled rebus integris.
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ROBERT .TOHNSTON sets in tack for ﬁve ycars, the lands of o ‘to

Rober{ Forbes, wherein the said Robeit Forbes is obliged, by a ‘special clause,
to pasture his whole goods upon the said lands yearly,"during the said ‘space,
and to hold his goods within the ‘byres and stables, and to hold the thatch
“within the town, and to ware the whole gooding within the town, during the
- years of the tagk; and, in case of failzie, to pay L. 1c0; upon the which tack
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the setter obtained decreet before the Sheriff of Aberdeen, for payment of the
said L. 100, because the tacksman, the last year of the tack, gooded not the
ground ; and, therefore, he was decerned to pay the sum : Which decreet be-
ing suspended, the Lorps found, that the: decreet before the- Shenﬂ' being gi:
ven upon probation of the not-gooding the ground the last year of the tack,

“could. not import ‘condemnator for payment- of the whole penalty, albeit the

clause of the tack bore, to pay the same, in case of failzie, indefinitely, and did
Bot astrict the payment of the whole to the failzie of all the years ; and, there-
fore, found, that for the failzie of one year, no more could be decerned by the
Sheriff but the fifth part of the penalty, which answered in proportion to the
five years of the tack; and suspended the letters-simpliciter for the rest of the
L. 100, notwithstanding of the sentence given against the party compearing, -
and a sentence of the Lorps upon an anterior susperision, where the letters
were found- orderly proceeded for the whole.

Fal ch v. 2. p. §53. Durze,p 847.

1688.  Fuly 28. - LeARMONT against GoRDOX.

" Tug Lorps advised the process betwixt the Earl of Balcarras, as ‘assignee:
constxtuted by Mr Robert Learmont of Balcomie, (contrary to that title of law,
ne quis in potenttarem titulos suos transferat,). and Mr William Gordon, Advo-
cate, who, to balance it, had ass1gncd to the Duke of Gordon a year ago 5 and
who founded on an expired comprising of the lands of Balcomie, mentioned
12th January 1686. The reason of reduction was, that, though the apprising
defaulked a part of the sum as. paid, yet it was led for the hail pcnalty, which
it should also have deducted proportionally. Apswered, Pana est Jus indivisi-

_ bile, as Calvin in his Lexicon, wvoce Poena, affirms ;- so that how long any part

of the principal sum is due, the hail penalty in rigore is exigible. Yet Durie,
22d February, 1639, Johnston, No g. p. 10037. ebserves the Lorps divided the
penalty. _ Before answer here, the Lorps declared they would call for some of

- the oldest Writers te the Signet, who had as Clerks led apprisings, and would

advise what had been the custom : And they all, generally, (except Mr Thomas
Gordon,) resolved, that, in such a case, the penalty should have been restrict-
ed ; whereon the Lorps reduced the comprising quoad the legal, and found it

only a security for the sums therem contamed and no further, Wthh was all
Balcormc was seekmg
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