No 1.

Apprifer’s

poffeffion re-

firited, but

236 ADJUDICATION anxp APPRISING.

ATVPRISERS and ADJUDGERS ay be r%iﬁm’, in their P W
Sron, to their neat Annualrents.
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* * Tue att 62, Charles 11. 1661, (p. 271. duodecimo), contams this claufe -

“ And, in cafe the lands, and others, comprifed, exceed, in yearly rent and value,
the annualrent of the fums contained in the faids comprifings, and of the expence
difburfed in obtaining infeftments thereupon, and the debtor fhall defire the cre-
ditor to poflefs the lands and others comprifed, it (hall be lawful to the Lords of
Seflion, likeas the faids Lords are hereby empowered and authorifed, upon a fup-
plication to be made to them by the debtor, and citation of the comprifers, to
appoint the apprifers to poflefs fuch of the faids lands and others, during the legal
reverfion, as the {aids Lords of Seflion fhall think juft and reafonable : The faids
debtors always giving pofleffion to thofe who have right to the faids comprifings ;.
and ratifying their pofleffion already apprehended by them (if any fuch poffefiions
they have) of fuch of the faids lands and others, as the faids Lords of the Seffion.
{hall appoint, not being beneath in yearly rent and value of the annualrents.
above-mentioned ; or otherwife giving to the creditors (whether they have poffef-
fion or not) fufficient fecurity, at the fight of the faids Lords, for payment of the
faids annualrents, during the time forefaid ; the faids Lords of Seflion having
always power to determine, whether, in the cafes forefaids, the debtor fhall give
furety to the creditor, for his annualrents ; or, the debtor not being able to give
furety, the creditor fhall be obliged to take poffeflion of the debtor’s lands. And
if the Lords of Seffion fhall appoint, in the cafe forefaid, the creditor to be pof-
fefled for his annualrent ; then, and in that cafe, the debtor thall be holden to de-
liver the evidents of the faids lands to the creditor, or tranfumpts thereof ; pro-
viding always, that the creditor’s right, by virtue of the faids comprifings, be
noways prejudged after the expiring of the fame: And that the whole lands and
others, both fuch as fhall be poflefied by the debtor, and remanent of the lands
and others contained in the faids comprifings, fhall pertain to the creditor irre-
deemably.”

1662, June 27. Sir WiLLiam WILSON ggainst Sir WiLLiaM MURRAY.

Witson having apprifed Sir William Murray’s eftate, purfues him and his te-
nants, for mails and duties ; who alledged, That, by the a& of Parliament 1661,



* ADJUDICATION anp APPRISING. -
. {Pofleffion of Apjupcers may be reftricted.)

anent debtor and creditor, the Lorps are empowered to reftrit apprifers, to a
part of their lands apprifed, fufficient for the annualrent, and to leave the reft
to the debtor.

Tue Loros did accordingly reftrict; but gave the apprifer his option of any of
the apprifed lands (except the debtor’s houfe and mains), paying eight per cent.

effeiring to the fum apprifed for ; the apprifer being accountable for the furplas

above the armualrent and public burdens.
Fol. Dic. v. 1. p. 15. Stair, v. 1. p. 116,

N — s
1684. February 8. 19, & 20. WiLsoN against HoMmE.

Arexanper WiLson, merchant in Edinburgh, having, in 1676, adjudged,
from Sir Alexander Home, his lands of Renton, he raifed a reduction of it upon
thefe two grounds: 1o, That, conform to the 62d a& 1661, he had offered him
~land paying the annuairent of the fum, and he had refufed it. But many of the
Lords thoeught that was but temporary, (as the fulpenfion and forbearance in that
a®t was.) 2do, That he had adjudged for more than he ought ; becaufe he had
adjudged the whole lands, and a fifth part more. Tuz Lorps alfo demurred on
this, as, at moft, only reftritting the adjudication, nam wtile per inutile non debet
witiari ; and the miftake arofe from the libelling of the fummons, wherein a fifth

part more than the fum is claimed, in place of the old Sherifffee in comprifings;

which fifth part is only due in cafe he be reftricted to a proportional part of the
lands effeiring to his fum. ~But if the debtor appear not, fo that all is adjudged,
there is then no ufe for the faid fifth part, though it be, through miftake, inferted
in the decreet.

The caufe being advifed, 8th February current, ¢ Tue Lozps fuffained the
: 'adjuchcatlon ;>—but, on the 26th February 1684, they made an a& of f{ederunt
for the future, difcharging any to adjudge the lands and a fifth part more in
time coming, under the pain of nullity. But now. in bonds, they turn the fifth
part to a penalty ; fo that, in a bond of 5,000 merks, whereof the penalty ufed
to be only 5, or 600 merks, they now make it 1,0c0 merks. ~

And, the next day, being the 20th, the Lorps advifed the ether branch of the
debate ; and found the debtor may force an apprifer or adjudger, (fo long as his
legal is unexpired,) to reftrict his poffeflion to lands effeiring to the annualrent of
‘his money; and the lands to be allocate at the option of the Lords of the Seffion, in
refpec of the claufe contained in the 62d act 1661, anent debtor and" creditor.
Though it was edeged, This was only a temparary claule, and depended only on
the fix years fufpenfion of principal fams, and expired with it; yet the Lozps
found it a general and perpetual law.—Which fome thought a great encroachment
and invafion on the rights of apprifings and adjudications ; and, by this, during
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