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2726 COMPETENT. Szer. 12,

“the back-tack was expired, in so far.as.it contained. a; clause irritant, if two terms

should runiin the, third. - Replicd, This. back-tack could not be taken -away so,
beforg;it. were declared expired. 'L'me Lorps found. it hehoved to abide a decla-
rator. : :

Fol. Dic. v. 1. p. ¥94. Spottiswosd, (Tack) p. 327

i

1631, _‘}‘um 29 : ‘BosweL ﬁg‘WTENANTSu

.Davip Boswzr of Anchinleck being heritably infefis in the lands of Sundrum,
by the Lord Cathcart, corrvened the tenants for payment of- the farms thereof,
for the years. 1629 and 1630. dilgged by the Liond Catheart; compeazing for his
interest, The tenants should not pay: the dutiessto the -puawsuer,. hecause -any in-
feftment he had, proceeded en a contract, containing -a back-tack: of the said
lands. during the not redemption of . 8cao merks,. for payment «of 800 merks to
the pursuer by: the Lord Cathcart,:in. respect whereof the farms belong to him.

. Replied, That ought to be repelled, .inr respest the back-tack contains.a clause
-irritant ;-that, if two.terms .should -be unpaid togesher, :the back-tack should
. expire, -and. it should be lawful to the pursuer to intrommit with’the. saids duties,
-without amy farther declarator.-
. of the reply, and found the pursuit. equivalent ‘'to a declarator; and this was
: because the defender never. offered to. purge the bygone failzie by -payment of
- all that was owing.

-Tre:Lorps repelled the exception-in respect

‘Fol. Dic. v. 1. p. 174. S]zottuwood, (Tack) p. 328.

e

1662. Fanuary 21. Larp BaLvairp ggainst CREDITORS of ANNANDALE.

Tue Laird Balvaird, as heir of tailzie to David Viscourit of Stormont, in the
lands of Skun, pursues the heirs of line of the said:David and Mungo Viscount

-of. Stormont, .and several their creditors; -hibelling, That, by an infeftment of
_tailzie of the saids lands, made bry the said Pavid Viscount of Stormont, it is
- expressly declared and provided, that none of the heirs of tailzie shall do any
. deed prejudicial to'the tailzie, or .contract debt, whereby the tailzie may be al-
_tered, otherways the debt-so contracted shall be null, and the-contracter shall

ipso facto lose his right of property, which shall belong to the nearest person of

‘the tailzie ; and subsumes. that the late Eatl of Annandale, -Iast ‘heir of tailzie,
'contracted debts which maght affect the saids tailzied lands ; and concludes, that
.it ought-to be declared, that thereby he incurred the clauses -irritant in the
‘tailzie, and lost his right of propetty, and.that all the ‘bonds contracted by. h1m
:and apprlsed upon, are ‘null, guoad these Iands ; -and that the pursuer, as nearest
‘heir of tailzie, may enter heir in these lands to David and Mungo Viscounts of

‘Stormont, and enjoy the same free of any debt contracted since the tailzie.



Skcr: 13, "COMPETRNT. 2727

The creditors alleged no process to annul their bonds and apprising boc ordine, No gz,
by way of declarator, but thepmssutr.miwst-vin ardinaria reduce; <in-which case
the creditors will have terms granted them to produce the writs called for to be
reduced-; which grivilege ‘being ia''fheir favour, sught not to be taken from
them i this extraotdinary unformal Wy THE Lorss repetied the defence,
aad sustamed’jfhe ‘summions; ‘i respeet-thete -was 'no bond-craved to be produ-
ced, or samply reflaced ; btit-oﬁly fhat-any bouds grantéd-to the- defenders since
the tailzie are null, and all following- firereapon, s to the landsiin- t:mlzxe ‘which
is'tro more thin that ‘they affect Aot the dands’in the'tailzie; and:there is no pe-
eessity of reduétion et where ‘the writs ‘must be “produced. before they can be
reduced ; and<even in that case, if the _pursuer satisfy the production himself,
the defénder hath.no delay ,~and’here ‘the pursuer produces.all that.is necessary,
and craves the rest to. be declared.null in.censequence. .
Tue Lorbs sustained the summons. .
. Div.w. 1..p 74, - Stair,v. 1.p. 85."
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1666, November 7.  Tiiomas CxNma ggainit JAMes Abamsowss. No-s
083

James. ApamsoN havmg disponed a tenement to' Joseph Johuston; whé married: ;t ;a;?:pro bav.

his_daughter, in conjunct fee, .and the. heirs betwixt them, ‘which: failing, to gxz“:g§°§‘::r _
divide between their veher heits;. inthe disposition there 'was expressly this under Andric
clause, providingthat-the said Joseph, and his foresaids, -make: payment to the: ,:foz,zz,"_ v
saxdj.ames Adamson, or any-he shall.name, -the- sum .of L. ‘603, wherein, if he - fidored &b&
Tailzie, the:said right-and disposition-shall expite ipso facto. In .the mfeftment shodispongn, -
the Tormer clause was repeated, "but net the- clause: ipritant. . This Caf!ham ap- . 3";’:&‘;3‘ "
pmses the: landfromﬁseyh thnstom -ypon joseph’s debt,: md ‘being mfeﬁ;’ .did .Ap-be desiar-
pursue James -Adamson for removxrgg, who, oh_}ectmgsthe proviso, ‘was notwith- - fw m
standing decernied Yo remove: Now he.pursues for.the mails and: duties during -
his occupation.. James-Adamson.alleges that-he-ought to have the L.60oo; be- -
cause-he had disponed with that provxswn It was:answered, This .was but per--
sonal to pay, and ¢ould never: gbliged singularisuccessor 5 and dll ‘the .pursuer
ceuld do was:to proceed.ypon the.clause irsitant-by-way.of declarater.

Tk Loros, in the end.of fhE last .session,: havmg only seenithe dlsposxt.mn ‘.
t:entammg ‘the said clause, bwt not -the: mfeftment repeHed the. defence, but -
reserved the declarator; ‘bat. now having seen;. .that ther prowsg,of‘ payment. Was .
in-the infeftment, the causeubexng 50 favourable, a ,Pe"son d‘sPOHng to'hls PWA
dsiughter, and goodson,. ‘and the dlsp,oner yct in possessmn they d;d,, vmthoy;

muItlplylng Turthes process, sustam it by:exception. . )
. Ibl Di¢, 2. 1..p. 174, Stmr, 2. J..p 464. .



