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- "That, albeit the bairn had not executed the whole goods before his decease, yet

there was no place to the nearest of the mother’s kin to claim any part of these
goods ; but the same pertaining to the only bairn, must be transmitted in the
person of the nearest of kin to the bairn.. This allegeance was repelled; and
the right of the goods unexecuted by the bairn was found (so far as might be-
fall to the mother for her third) to pertain to the nearest of -her kin, and not
to the agnates of the bairn : Thereafter this cause was ordained to: be heard in
he Lords presence, and was heard, but not decided. .
‘ | ‘ Durie, p. 664,
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1662. Fanuary 25. BeLis against WiLKIE.

Isoprr, Grizey, and DororHy BerLs, executors confirmed to umquhile Pa-
trick Bell their brother. Isobel dies before the said testament is executed. Her
son James Wilkie is executor confirmed to -his mother, and as executor, obtains
a decreet before the English Judges, finding that he had right to his mother’s
third of the confirmed testament of his mother’s brother. This decreet by a
review, is brought in question before the Lords, upon this ground eof iniquity,
committed by the’ Enghsh Judges, that there is no representation in move-
ables; that the upgiving of an inventery, and confirming an: executor, is only
sindum officium, which dies with the executor, and if there be more executors,
it aceresseth to the rest, who, if they all die, there is necessity of a dative
quoad non c’u’cm‘a to the defunct, and the executry confirmed is howays trans--
missible by assignation before sentence 3 ind comsequently, not to any by way
ef represcntauon. It was alkeged, to have been the confirmed and constant
tenet and custom that in such case there is no representation, but that the’
gaods as well as the office accresseth, where the testament is not executed. It
was.answered, That the difference is great betwixt executors conﬁrmed being -
nearest of kin, and executors strangers to the defunct, or who are not nearest
of kin, as they have nature’sright, and the legal right competent to them ; so
the confirming dative, has the same to be in their person as effectually as the
serving of an heir doth in the case of heritable bonds, and heirship moveables ;
and. it were against all reason, that the calamity of ene dying executor having
nature’s right so established in her person, should prejudge her children, when.
the delay of new execution doth not probably lie upon her, but upon other -
impediments ; and if her creditors should in her time arrest any of the exe-
cutry before sentence, and she in the mean time die ; it were also against rea-
son and justice, that the creditors should be prejudged, whe as they may af-
fect the executry before sentence, so may the same executry be transmitted by
an assignation, if the executor have right as pearest of kin, which is more than
nudum. officium, and our law and pratxquc make nothing to the contrary
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The ‘matter bcmg fully and learnedly disputed and .seriously considered by
the Loras ; they found, that the son. had a right-46 thé miether's third, and
that jus representationis had place where the executor being nedrest of kin died,
the testament not exeeutcd and declarcd they would decide just so in txmc
coming..
Fol. Dic. v. 2. p. 2. Gzlmur,, N 26 2 21‘._

v

*+* Stair reports this case :

1662. February I2. —-Gxuzm. and ———— Brus, raxse a reduction against

James Wilkie, of a decreet cbtained at his instance agairist them, in anno 1659,

whereby thé -said James Wilkie being executor confirmed to his mother, who

was oné of the sisters and executors of umqubhile I’atnck Bell their brother, in
which confitthation the said James gave up the third of the said Patrick’s goods,
and thereupon obtained decreet against these pursuers, as the two survwmg execu-
tors, to pay to the said James his mother’s third part of her brother’s mearis. The
reason of reduction was, that tlié decreet Was unjust, and Contrary to the law and
custom of this kingdom, whereby, there is no right of representation in.moveablesas
in heritagé, nicither doth the confirmation of the executors establish in the exe-
cutors a complete right, ufitil. “the testament be éxceuted, either by obtaining

payment or decreet ;. and if the executor die before execution the right ceases, -

and is not trunsmitted fo the éxecutor’s executor, but rémains in bonis defuncti
- of the first defunct, and therefore executors ad non executa must be confirmed
to. the first defunct; which being a constant and unquestionable custom, one of
~ the three ex_ecutors deceasing before executing the testament, her right folly
~ ceases; and both the office of executry and benefit accresces to the surviving
" disters, as if the deceased sister had never bc‘ér’x confirmed executrix. The de-
~ fender ifi the reductioh answered, That this reason was most justly repelled,

beeause, albeit it be true, that tlfe naked office of éxecutry doth not complete .

the right in the executor’s person, and doth not transmit, yet it is as true, that
by the law of God, and of this land, (which is éleared by the express statute,
" Parliameént 1617, anent executors), children surviving their parents, had al~
ways a distinct right from the office of executry, of their bairns’ part of gear,

whiclt belonged to them without any confirmation, and could not be prejudged-
by the defunet, and was sufficiently ¢stablished in their petson jure legitime, if

‘they survive their defurict parent, especxa}ly if they owned the same by any
‘legal diligence ; therefore, after which, if-a child die, the child of that baitn
~wilk-comi¢ in with the survivors; and yet there is no right of reprcsentatxon,v
because furé legmm it was established in the bairn's person,” by surviving and
owhinig the samie';. 48 well as the goods, are estabhshed in the person of a stran~
gBr execntor;, by execiting the testament 5 - and. by the said act of Parliament,

that bcneﬁt is cxtendcd ‘not_only as to the bairns’ part, but to the bairns,
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in relation to dead’s part, wheremto they succeed as nearest of kin, and there-
fore they have a right to the moveables, not by virtue of the -confirmation or
office of executry, which before that act carried the whole benefit, as is clear
by ‘the act, but by a several right, jure agnationis, as nearest of kin ; and
therefore, though the nearest of kin be not conﬁrmed executor, but others be
nominated, or datives confirmed, the executors are countable to the nearest of
kin, who may pursue them therefor; and therefore, if the nearest of kin do
any legal diligence, either by confirmation or_process, yea, though they did
none but only survive, the right of nearest of kin ipso facto establishes the
goods in their person, and so transmits; and whereas it was alleged, that the
contrary was found by the Lords, in anno 1636, observed by Durie; * it is
also marked by him, that it being sofound by interlocutor, it was stopped
to be heard again, and pever discussed ; neither can it be shown by custom or

_ decision, "that the executors of children, or nearest of kin, were excluded from

recovering the part of then' parent, which, survived and owned the benefit of
the succession.

“ Tue LoRDs assoxlz:e from the reducnon, and adhered to the former de-
creet.” ’ , '
‘ ’ ) .Stazr, 0. I. p. 96

**A s1rmlar decision was pronounced, 14th F ebruary 1677, Duke of Buc-
cleugh against Earl of Tweeddale, reported by Gosford, No 135. p. 349,
vece ADVOCATE ; and, by Stair, No 8. p. 2366 vace COLLATION..

’
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Mz Tuomas Hamirron advocate, being executor crediter to umquhile James.
Hamilton merchant, and having licence, pursues Hugh Hamilton for payment
of a great sum of money, alleged due by him to the defunct. It was alleged,
1mo, That by back-bond it was declared, that this sum is not payable, unless.
Hugh Hamilton should obtain compensation. for the like sum owing to him by
the Heirs and Executors of umquhile Patrick Wood, and that by virtue of, and -
upon an a831gnatlon ta the defender, by the said umquhile James, in and to an
equivalent sum owing to him by the said umquhile Patrick, whereunto he did

December. HamiLtoN against HAMILTON.

assign the said Hugh; ita est, he has not obtairied the said compensation, but

the process long ago having been pursued against the said Hugh, it is not as
yet put to a ¢close, nor do the executors of Patrick Wood insist, so that Hugh,
is not in tuto ; 2do, Hugh offered to pay what was owing to this pursuer, and
for which, he was decerned executor, which he is holden to accept, secing his
interest by payment ceaseth ; and that as. yet there is no testament confirmed,
by which the pursuer may be obliged to do diligence for any inventory, or

-

# Sce No 1. p. 924¢. and No6 p. 8050.



