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2662, June19. laOBEL Drummonn za‘gm'mt Jean Sgxen.

Jsoret DRUMMOND. purssies Jcan Skeen, as behaving herself as heir to her

“brother James Skeen, by uplifting the mails of the linds, wherein he dxed in-
feft, to fulfil her contract of marriage with Jarmes. -The: defender alleged, Ab-
solvitor ; because she uplifted those duties by virtue of her’ infeftment, bemg
served heir to John Skeen, son to James Skeen, the pursuer’s debtor, who was
" infeft, pot as heir to his father James, but as heir to her goodsire. The pur-
“suer answere, In respect to the defender’s sasing, or to John Skeen’s, which

were evidently null, seeing James Skeen was infeft, and so John could not

pass over him to his goodsire ; and if any regard were had to such infeftment,

it would open-a door te dll .fraud, and abstracting of defunct’s creditor’s evi. -

-dents. -

Tue Lorps found the defence rélevant te purge: thls vitious "passive txtle see-

ing the failzie was not in ‘this defender, but-in John Skeen, his brothet’s son,

~ ‘but prejudice to reduce as accords ; ‘but ordained her to renounce to be heir to

James, that adjudlcatmns mlght be obtained.
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;1663 February 1. Hnw HAMILTON agazmt WitLiam HAMILTON,

Hary HaMILTON pursues hlS brother lel:am as behavmg himself as hejr'to
their father, John Hamilton, -apothecary, to, pay 60co merks of provision by

bond and condescends that William intromitted with the rents of the lands of

Plistobe, whereunto his father had heritable right. The defender answered,
That his father was not infeft; because he infeft the defender therein before
his death, reserving only his own liferent. The pursuer -answered; That the
infeftment was under reversion, -and was redeemed by the father, which order,
though not declared, gave him the right to this land, and was more than equi-
valent to an heritable disposition, clad with possession, which would make the
apparent héir’s 1ntrom1ttmg infer behavmg as helr, ~for the declalator non -con-

_ stituit sed declarat jus comstitutum.

Tre Lorps repelled the defence and duply, in res;)ect of the ~condescen-

dence, and reply of the order used.

2dly, The defender alleged, Absolvitor ; because those land:s were appmed \

“from the defunct, and thereby he was denuded ; and so the-defender could
not be heir therein, at least he could have nothmg but the right of reve1s1on

which reacheth not to 'mails and duties.

Tue Lorbs found that, unless the defender had title, or tolerance from the

appriser, the legal not bemg CXPII‘Cd but the debtor in possessmn his heir in.
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