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QUALIFIED OATH

S”.E.C T. L.

Where the %ahﬁed Oath imports a Demal of the Libel <.
RIS 8

Iy

1664. Dmber 9. RQBtR’r Lmnmamn against Laverewce Russzu. N
s PR
OBER.T LEARMONTH bcmg puisned by Lawrence Russell, for the prica  Qath quali.
- of wines, and the matter refered to bis.oath, gave in a qualificd oath, bear-  sostained, im.
mg. that the wines in-guasiion-were sent to him, oot 4o be sold till further order, g‘é,',ts':('fo?';‘;t ,
and  that .therefore he-kept them unsold till the end of the year,; and when vas admitted
thioy wese, in. asawd of spoiling, sold them for L, 12, Starking the ton ; and that by wey of &x- -
he that sent them was debtor to him by hends and decreets, in s greator sum, ception.
It ‘was allegied, Neither member of the quality was competent ; not the first,
because it was offered to be proved that ‘the wines at that time gave L.20 Ster-
ling ; and not the second, because it w3s an excepnon of compensatxon, and re-
lative to writ.
~ Tux Lorps sustained the fist member of the qrtlﬂhty, but rejected the second, |
and found-it relevant to be proved, by way of exception..
Fol. Dic.®. 2. p. 296. Stair, ». 1. p 238, 3.

Ly Newhyth neports this. ease 3o
) eV
‘stzwcn Russnu heing- credxtor. to:- Harry Ma:t, and -having. auesmd in:
Robert Learmanth’s bamls all. sums due by him to the. said Harry, which he -

referred ta his oath, who deponed gmal; ﬁmu, viz. That the said Harry having
brought some wines from France, ‘he had put them in the depqnent s cellars at . »
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Leith till he should come home, where they tontinued so long that they did

~ spoil, whereupon he sold them at such rates and to such persons as could be got;

and that he was not debtor in the money that was got for them, because
the said Harry was debtor to him in greater sums. THE Lorps found they
would receive Robert Learmonth’s oath with the quality given in, that the
wines by lying in his hands, by the debtor’s order, were spoiled, and the price
was such as he deponed upon ; but would not receive that part of his oath,
bearing that Moffat was debtor to him, unless he would instruct the same by
writ.

Newbyth, MS. p. 1o.

e

1669. February 6. Brown against MITCHELL.

' Brown pursuing Mitchell as debtor, by an account whereof one article be-
ing L. 450 borrowed money, and the rest for merchant-ware delivered, the
whole being referred to his oath, he did depone, That as to the borrowed mo-
ney, he was debtor by a ticket, but that it was delivered up to him upon com-
pensation, -due for merchant-ware, received by Brown’s wife before her mar-
riage, to whom Mitchell had granted the ticket. Tue Lorps sustained this
qualified oath to exoner the defender, notwithstanding that it was alleged, that
he ought to prove the delivery of the merchant-ware.; because the debt being
once constituted by writ, which was delivered back and destroyed, so that they
had no other way to prove the same but by his oath, the pursuer could not re-
fuse to take it with the foresaid quality; neither was 1t respectea, that the
pursuer alleged, that the qualified oath did bear, that the ticket was given back
by Brown’s wife for a debt resting by her first husband, which they alleged
ought to be proved: Notwithstanding whereof the quality was sustamed w1th-
out necessxty to prove her first husband’s debt.

Fol. Dic. v. 2. p. 296, Gogford, MS. p. 37

e
1670. Famuary 6. Retp, Englishman, against Binnive.

Bvning being charged upon his bond, for payment of L.1o Sterling, did
suspend upon payment of a part of the money, extending to 40s. Sterling,
which he referred to the charger’s oath; who having deponed qualificate, that
as he confessed he received that sum, so it was in satisfaction of several parti.
culars not relating to the bond ; it was debated, if that quality should be te-
ceived, unless it were otherwise instructed than by the charger’s oath, seeing
the suspender had no other way to prove the payment ; and it was alleged that



