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‘exception was admitted to elide the said qualification, notwithstanding it was
replied, That the elder brother was an idiot -declared, -and that the defender
was lis curator ; and that he had succeeded to him, and-that he was now de-_
- ceased, so that the appearance of- that succession by the elder brother had eva-
:nished ; and also, that it was answered, That the defender had received the
- price of the land sotd by him,: and had*th?r spoye get rinzhis hands 3 which all

- was repelled, and the exception sustained ; for the Lowrps' thought that that

‘land sold by the defender might yet be. sought to be adjudged to the pursuer
-for satisfying of the defunct’s debt -libelled;-notwithstanding of the alienation
~thereof by the defender, seeing the defunct died rfeft therein, and the defen-
.der has qualified no right in his person thergte funde

.Al’. Lecnenib Clcrk, Hay.
' , Fai ch. . z.p 26. _Durie, p. 252.
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1665.' Fanuary 12. WaLLacE against WALLAGE,

WirLiam Wacrracg, only son and bajrn, of the first-marriage, procreated be-
‘twixt William Wallace his father and his mother, -pursues Hugh Wallace, his
brother of the second marriage, as executor confirmed "to their. father, for em-

‘ jploymg of gooo merks, which their father received in tocher with his mother,

.and was obliged, by their contract of marrxage, to employ in favours of himself
_and his wife, and the heirs or bairns to be procreated betwixt them. Gompears
Margaret Kennedy the second wife, in Whose favours the defunct i is-obliged to
~employ a sum of money, and to -perform certain other obligements contained
‘in her contract of marriage, and alleges, That no process can be sustained at
‘the pursuer’s instance as bairn, -unless he were heir served ; and, in .that. .case,
he would be ‘obliged to fulfil the second contract of marriage, and be-also’liable
to his father’s debt. "Likeas, that clause conceived in the pursuer’s favours can
‘be 1nterpreted no other ways, than it would have been if his father had em-
ployed the sum in his own time, conform to the destination thereof’; -now, if
‘he had employed the same, by infeftment or otherways, in favours-of himself
and Wif’e, and the heirs or bairns of the marriage, he himself would have been
fiar, and the pursuer behoved to have been served heir of the marriage thereto,
and consequently liable ut supra. ‘It was answered, That the obligemeat being
‘conceived in favours of the heirs or bairns, it is equivalent as if the word bairns
had 6n1y been set down ; and it is conceived the word bairns is exegetic of
‘the word heirs, and imports no necessary part of a service or retour; for, if
-there had been more sons of the marriage than one, all of them would not
‘have been heirs, and yet the obligement is in all their favours; and there is a
great difference betwixt a personal obligement in these terms, and an employ-
‘ment by an infeftment ; for, where there is an infeftment, there is a real right,
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to which some must bé served heu' in special for transmxttmg the infeftment
in the heir’s person, either as heir of line, or heir of tailzie and provision ; but,

- obligement in favours.of the he1r or bairn, whxch the heu' or. ba1rn may pursue
without a.service.

Tue Lorps sustained the process at the instance of the bairn as bairn, reserv-

ing consideration, in-its owii dire place, how far the gﬂrsper might be liable to
creditors; and, in the meast tinve, found; that the relict should be preferred to

the pursuer, as to- the liferent of any thing provided to her in liferent; by cen--
tract of mamage but. not what she. tmght claim. of the moveables jure relzctm‘,

Gzlmour, No 126, p. 9L, -

1682.. No‘zwmber 28, : :
- " Earvoof MIDDLETON agazmt Sir ]'AMES STANTIELIL '

IN the. suspensmn pursued by: the Eatl of Middleton" agaxnst Sit James Stan :

. ﬁeld ‘ofa decreet recovered-at Sir- James’s instance ‘against ‘the - Earl, as law- -
fuIly chargcd to enter heir- to: his father, the Earl having alleged, That the'
time of the pronouncing of the decreet he was “absent 'reipublice causa, being
Ambassacic;r for: the ng to the Emperor and that ‘he produced now & renun-

he had bchaved as. helr, by gg‘antmg a factory to W4Hmn Coopér for uphftlng

" the rents of his father’s estate the year 1674, and bygones px‘ecedmg his father’s
death ; -and that,.aecordingly,” his factor had ‘uplifted -and counted with -him,
and remitted several sums of money to- him by bills.. It was duplied for. the

.Earl, That the-factory: produced, ‘being . dated in December 1674, his-father

having deceased hefore Whitsunday that year, it was on1y in general ‘terms ‘to
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- in this case, there is no necessity of a.service or. retour, being only a personalr :

No 42

An apparent
heir was not -~
sub_]ected to -
the passive
title of behaw
viodr, by
granting a -
factory to one

. to’uplift rents
-of lands, when

his father’s
whole estate
was provided -
to aliferenter,

- and to the

children of a-
second mars-
riage.

uplift the rents of the: defender § estate in Scotland, and that the-defender’ had

an estate, properly belonging To- “himself; before his Fathei’s” decease; vi%. the

Iands of Grashe to which’ the’ factory might be a,ppltcabIe “LiKeds, ‘the defen-

der could not behave as- helr, by, granting. a-factoryfor upﬁftmg the rents of his -
tas@ampossﬂale hé could. have nght as heir of lirie, .
Seeing. his’ fabhgr in. his own' time, did’; re31gn “his whole estate i Seotland, in:
favour of hi§ secopd Ia&"y in’ Hférent’ ‘dnd the chﬂdren of thg mamage in fee ;.
wHereupon there'was a. publlc mféf'tme.nt wherethrough the Ladyhad right to -
the mails and duties, after Ter husBand’s death: Likeas, he had-a tack from -
the. Lady, thch dx& commence ﬁ“om the deceased EarI’s death And’ albeit .
- the same was after the faCtpny, yet secmg t,l;e fap;ory"before that” tac}k ‘could :
fiot be effectual, the. granting thereof could not infer a behaviour as heir,—
“Tux Lokps found that allegeance relevant for the Earl, that his fathers whole”
estate’ Wa§ provldEd in favour of ‘the Lady, and. the heirs of that second mar- |

father’s estate, Whereto it"
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