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52 ADJUDICATION sxp APPRISING.

craves to be entered,) had right.—Thke purfuer anfivered, That he needed to in-
ftru no right ; nor was he obliged to difpute the fuperior’s right ; but craved the
ordinary courfe, to be entered, /o pericilo ; with refervation of:every man’s right,

and the fuperior’s own right, as is ordinary in apprifings and adjudications.— The
defender mleged That albeit that was fuftained i in appmﬁngs, where the fuperior
gets a year’s rent; and though it mxght be allowed mn oxdmaiy adjudieations,

proceeding upon a liquid debt, favore ereditorum 5 yet not in fuch a cafe as this,
where the vaflal’s apparent heir difpones, and obhfres himfelt to renounce, of pur-
pole to charge his fuperior. :

Tue Lorps found no procefs, till the purfuer mﬂru&ed his author’s titles ; but
an infeftment being produced, he w&a not put to difpute the validity thereof, in
this inftance. (See Bankton, v. 2. p. 233.)

: ' Stair, . 1. p. 193

1666. Fe cbruary 8. CRUIChSHANKS agazmt LORD Fraser.

Tue claufe of walrandxce contained in the end 'of the tack, whercby the
granter was obliged to warrant the {fame, weighed much with the Lordg. There
being a bond of 6coo merks, granted by the Lord Frafer to Robert Cruickfhanks,
containing precept of fafine, whereupon he is infeft ; the faid Robert, having al-
figned the faid bond to David Cruickfhanks, who was never infeft durm«r the
cedent’s lifetime ; the faid David charges the apparent heir of the faid Robert to
enter heir, to the effe¢t he might difpone and infeft the aflignee in the faid funi;
and thereupon obtains decree againft him, as lawfully charged to enter heir;
whereupon there was a charge of horning and denounciation, and now purfues an
action of adjudication of the forefaid bonds and fums; in which aéion, the
Lord Frafer is likewife called, who is willing to make payment, fo far as a valil
right is eftablithed in the perfon of the purfuer.—It was afeged, that an
adjudication is not babilis modus, for eftablithing the right-of the forefaid fums,
and bond, in the perfon of the purfuer, in fo far as adjudications proceed, allenar-
ly in fuch cafes where parties renounce; whereupon bereditas jacens is ad-
judged ; but, in this cafe, there is a decreet againft the apparent heirs, as lawfully
charged, which conftitute the party charged perfonally debtor ; whether in a fum
of money, orin fadlo preflando.  So that in law he cannot be denuded by ad-

- judication, no more than if he had been retoured to his predeceflor ; but the legal

manner is, that the purfuer infift againft the apparent heir, as lawfully charged to
enter heir, and libel alternative to fulfil the forefaid affignation, or to pay him a
liquid fum ; {o that if the apparent heir renounce, he may adjudge ; and if he
do not renounce,. he may apprife for the fums contained in the decreet; ei-
Tue Lokps repelled the alledgeance ; and fuf-
tained the adjudication, without a renunciaticp, as being confonant to the daily
praciice, there being a decreet recovered, as lawfully charged to enter heir; and
the party againft whom, being f{ufficiently difcufled.
Iol. Dic, . 1. p. 4. Newbyth, MS. p. 56.




