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152 'ADJUDICATION anp APPRISING.
(Pafs periculo petentis.)

1666. November 15. Grorce CHEIN against Javes CHRISTIE.

Grorce Crew having purfued umquhile David Chriftie, as charged to enter
heir to James Chriftie his father, for payment of a debt of his father’s; David
renounces to be heir, whereupon George obtained decreet, cognitionis caufa; and
David beingmow dead, he purfues James Chriftie, as now apparent heir to his

«debtor, for adjudication of an annualrent, as belonging to the defun&@’s debtor,

out of the lands.of Baffilie. 1t .was alleged for the defender, abfolvitor, becaufe
that annualrent was but bale, -never clad with pofieflion, and the defender ftands

-validly infeft, fingwlari titulr. "The purfuer anfwered, that the defence is not

competent hoc loco, when the purfuer is but fuo je-iculo craving adjudication of

‘his debtor’s right, -and cannot be forced to difpute the fame, till, after adjudica-

tion, he ufe diligence for getting of the fame ; but this defence will be compe-

‘tent, whenfoever upon his adjudication, he fhall pu.fue. ‘The defender alleged

a practick betwixt Schaw of Sornbeg and the Lord Forrefter, wherein Forrefter’s
public infeftment was excepted in the adjudication. '
Yet the Lorps thewed no inciination to follow that practick, and therefore re-
.pelled the defence, and adjudged.
Fol. Dic. v. 1. p. 12. Stair, v. 1. p. 404.

e

*.* The fame Cafe is thus reported by Dirleton :

Groree CueN purfued adjudication againft David Chriftie, of a right of an<
nualrent, which pertained to James Chriflie, the faid David’s brother, the pur-

{uer’s debtor.  James Cheiflie writer, compeared and a#l-ged, he had right to the

lands (craved to be adjudged), by an expired comprifing of the property of the
fame againft the faid David Chuiftie, who had right to the faid lands; and that
the faid James’s right of annualrent was null, be.ng bafe, and never clad with
.pofleffion. N

"Tue Lorps found, thatthe.allegeance was not competent boc bco againft the
adjudication ; and, that the faid debate would only be competent after the
adjudication, when he .fhould purfue a poinding of the ground.- The Lowps
found the contrary before, in an adjudication purfued by Sornbeg «g«in# the
-Lord Forrefter, which practick was obtruded and not refpected ; becaufe the Lord
Forrefter’s right in that cafe was clear ; and this the Lords thought hard, Forrel-
ter being content to difpute his right, that a right to his lands fhould be eftablifh-
‘ed in the perlon of another to trouble him. But it were fit our practicks were
aniform : And itappears hard, that a creditor who is a ftranger, and has not the
papers in his hands, and is not in a capacity to purfue for them, before he can
get a title by adjudication, fhould be forced to difpute his debtor’s right.

Reporter, Neawbyth,
Dirleton, No 45. p. 19.



