
168. March 13;

ARRESTMENT.

SOMERVEL againtt HERRIOT.

SOMERVEL contra HERRIGT, relid of Robert Kincaid, purfuing to nuke arrefted
goods. furthcorming, Robert Kiqcid being debtor in fore moneys to the puiffer,
conform to a contra& regifirate againft him, whereupon arrefiment being executed
in the Provoll and Bailies of Edinburgh's hands, of fome moneys addebted by
them to the faid umquhile Robert;. after the making of the arreftment the faid
Robert dies, and now the purfuer in this. affion purfues the relid of the faid
umquhile Robert, and Marion Kincaid his only bairn, and the faid Town of
Edinburgh, to make the faids goods furthcoming; and it being controverted and
alleged by the relia, that this adion to make arrefied goods furthcoming could
not be fuitained, while the regifirate contrad, which was the fentence againft the
defund, were firft transferred in fome perfon to reprefent him, and then this
amfion was competent, being the execution of a fentence; and the purfuer con-
tending, that he needed no fentence of transferring, becaufe Mr Alexander Lock-
hart, who was. executor;. confirmed. to the defund, was that only perfon in whom
of law he ought only to transfer, and he needed not to transfer in him, feeing he
compeared aId declared. (as he did ind'eed) that he woIld& not propone that ex-
ception, but that he was content that this procefs fhould be fullained againft the
defenders, ficklike as if transferring had been obtained and decerned agaiift hiaE.
THE LORnS, notwithfianding of his compearance of the executor, arid his confent
forefaid, fouind, that no procefs could be granted in this caufe, to make arrefied
goods furthcoming, while firft the fentence was -transferred in fome perfon df law,
to reprefent the defund, who was debtor, and after that fentence, adion to make
arreflted goods furthcoming might be purfued.

FClerk, Scot.

1666. December 6 LESLY against- BAN..

N a purfuit to make flirtbcoming; after ferious deliberation and'debate amongit
the Lords, as in a-cafe daily -occurring, and wherein the. decifion would be a pre-
parative and pradique, it was. found; That a pufuit-to make firthcoming a fum
of money dhe-to a-debtor, is in- effed execution, and equivalenat to a poinding;
feeing money being in nominibus, and not in fpecie, could not otherways be affea-
ed and poinded ;- and therefore could not follow, but- upon .a decreet,. and not
upon a bond not regiftrate. 2do, It was found, ' hat an arreftment is but an in-
choate and incomplete diligence; and, notwithftanding thereof, --the fun arrefted
remaineth in bonis of the debtor; feeing, notwithftanding thereof, goods belong-
ing to a debtor may be poinded-: As alfo arreftment being a negative diligence,
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7V2 ARRESTMENT.

No i ii. whereby a fum arrefted is fecured, fo that the debtor cannot uplift; and the
perfon, in whofe hands the. arrefiment is made, cannot pay or give away the fame
in prejudice of the arreffer; and as, in immobilibus, inhibition doth not eftablifh a
Tight in the perfon of the creditor, unlefs he deduce a comprifing, but doth affe6t
the fame, To that the debtor cannot prejudge the creditor, and his diligence if he
'comprife: there is eadem ratio in arrefiments in mobilibus. Upon thefe grounds it
was found, That the debtor deceafing, the fums arrefted being in ejus banis, ought
to be confirmed; and that the .creditor could not have aition againft the perfon
in whofe hands the arreftment was made;' and the apparent heir of the debtor
called for his intereft; but thould confirm himfelf executor-creditor. (See LEGAL
DILIGENCE.
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1679. fanuary r6.
The EARL of XVEMYSS against The LAIRDS of MAY and APLEcoRsE.
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THE Earl of Weems having arrefled in the Laird of May's hands, ail fucs due
by him to the tutor of Lovat, for payment of a debt due by the tutor to the
Earl, he did infift in a procefs for making furthcoming, wherein May deponed
that he was no ways debtor to the tutor, bait by a bond, whereof he prqduced
the double, bearing 8ooo merks to have been borrowed from him by the tutor
and his Lady; which he became obliged to pay ;to the loPgeft liver of them two,
in conjuna-fee and liferent allenarly; and, in cafe the fanme was not paid to them
in their life, to Ifobel Frafer, their daughter; and failzieing of her, to the Lady's
children of her prior marriage with M'Leod, that fhe fhould nominate; but de-
poned, that the arrefiment being loofed, he had recovered his bond from the tu-
tor, and given a bond toLochlin Eor the fame fum; after this oath, the procefs
fifted for feveral years, and the Earl hath wakened the fame, and adjoined a de-
clarator, that Lochflin having, that fame day he received the bond from May,
given an affignation to the fame effea.with the firft bond, whereby it was evi-
dent that the fim yet remained in May's hand; and that the bond granted to
Lochilin, and afligned by him, came in place thereof;- that, therefore, it, ought
to be made furthcoming to the Earl for payment of the tutor's debt, in refped
the tutor was fiar in the firft bond; and the fecond bond was procured, not upon
payment of the firfl, but upon renovation of the fecurity in name of Lochflin,
an interpofed conjund perfon being the Lady's brother, as is evident by the affig-
nation by Lochflin, of the fame date with the bond renewed to him, and of the
dicharge of the firft bond. Compearance was made for Aplecodfe, who had
married the faid Ifobel Frafer, and alleged, ima, That the fum could not be made
furthcoming, becaufe the tutor, who was the principal party, was dead, and the
debt was not effablifhed in any reprefenting him. Qdo, 'That the tutor had in his




