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%% The fume cafe is reported by Sgait s

T a competition betwixt the Creditors of Hamilton of Kihplaffie, it ¥as al-

leged for William Hoam, who had right to an a"nnuéﬂférig,“Th’at‘r"ﬁél’dughf*?t& be
prefexred to Jofeph Lermont, who ftood publicly infeft in the property, in ‘anno
16553 hecaule albeit the anayalrent of itfelf was bafe, yet long before, it was

validate by a decree for poinding of the ground. It was answered, “That there

was no way tp make a bafe infeftment walid, ‘but by poffeffion: Here there

could be np poﬁ'¢fﬁ§n, hecapfe the annualrent was granted to take effe@ only
after the granter’s death, and the decreet thereypon was obtained long beforé:~ his
death, and fo could be repute no poffeffion. . o
- THe Lorps were of opinion, That the forefaid decreet of poinding of the
groynd, upon the bale infeftment, ordaining the ground to be poinded, {the terms
of payment being come and bygone) was lufficient to validate the bafe infeft-
ment ; and that therebyit. remained no more a private clandeftine infeftment.

. Fobruary 37. 4662, In sthei competition betwixt the Creditors of Kinglaffie,
smentioned the former day, the difpute anent the .bafe ,ipfefiment, made public
by the poinding.of the graund fo-long before -the term- of -payment, being rea-
{oned hefore the Londs tn preieniid, they fuftained the fame aspefore. o
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- Dosete heitig tenarit o James-Steyenfoa-gf gertain landy; he,gets ap infeftment
of annoidgent out _ of :the Hame Jaids, before Whitlunday s hut. the fitfk tgtm’s
paysaent of the annualrent was Mastinmas therentter 5. after Whitfundaysa nd be-
fore Mertipioas] Martin: Stenenddn - sppufes the land, .and, shagges. ihe ,perior,
and thieveupion purfuesdo:vogils and duties: - Dobbie,excepts npon, s mfefyment
f enunalent.  The parfuer anisgred, That sthe sinfefiroent ;was bale, and De-
fore it dyds omcanlil -be, clad-vfich peflslinm -he.had, ;gpar:gpdﬂtbp;‘,ﬁg perior ; whigh
wasequivalentto dipwiblie dnfoftments. The: defender . answersds Xhat -a public
infefimdnt ingestvening> before. the Sirfl term of payment of the - appualrent, did
nit. prejiige the bafeisteliment, whieh;.could; not e prefumed to.be Jprivate, or
Smulaterfar-want of ;prffefiion, 4dlthe term came, atwhich paffeflion ;might be
attained, or purfued for. 2dly, The defender being dn patural: E?I{Cﬁién,,ﬁ;om
the very date of -higfafine, iwius habet, -and .he -may retain s Jown anpualrent,
which bagins: to-become.dye from the date of his fafine, de moineiito in momentum,
albeit there be a term appointed to pay accumulative ; fo that as the getting pay-
ment from the pofleflor of any part of the annualrent, or his obligement for the
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fame, would be a poﬁ'eﬁion fufficient ; {o the def'ender having the fame in his owrr

hand as poflefior, it-is equivalent.
Tue Lorps found this member of the defence relevant, and had no neceffity-

to decide the other point, whether the intervening public infeftment, before the -

firft term, would exclude the bafe infeftment, without poffeffion ; wherein they

‘thought that there was great odds, if the apprifer’s infeftment, or diligence, had

been before Whitfunday, in refpect the firft term of the annualrent, was not the
next term after the fafine ; and fo if it mxght pafs one term, by the fame reafon
it might pafs ten terms, and be valid ; becaufe, in neither cafe ‘could pofleffion
or ation proceed thereon, and therefore might be fulpe@ed of fimulation ; fo-
that if the apprifer’s diligence had been before Whitfunday, the annualrenter-
cauld have no right to that term ; and fo the apprifer would attain. to the poﬂ'ef’--
tion, and could hardly be excluded thereafter.
’ . Fol. Dic. v. 1. p. 88. Stair, v I. P 384.

*..* The fame cafe is reported by Gilmour =

Jamzs Dosik in Dalkeith having a tack from James Stevenfon; the heir of an-
acre of land, for fome years, and ay and while he- thould be.paid for 500 merks
owing to him by Stevenfon : Martin Stevenfon, brother and creditor to the. faid.
James for a debt, comprifes the faid lands, and fome other lands, from his
brother ; charges the fuperior to infeft him ; and: thereupon raifes fummons a-
gainft the faid James Dobie for mails and duties ; who having proponed upon the-
tack, his allegeance was repelled ‘in regard the years of his tack were expired ;.
and the claufe ay and while is null, wanting an ifh.—Thereafter he did allege,
That for the faid debt, and fome other debts, owing by the debtor, he was infeft
in an annualrent, before the purfuer’s comprifing and charge.— 4nswered, No
refpec to be had to the infeftment, being bafe, not clad with- pofleffion ; nor could
it be clad with pofleffion, becaufe the comprifing and charge were prior to the
term of payment of the annualrent; yea, and to the term from which the an..
nualrent began to be due; and fo the purfuer having a right public, (the charge
againft the fuperior being equivalent to a pubhc infeftment,) he ought to be pre-
ferred.—Replied, That the defender was in pofleflion of the land, out of which
the annualrent was to be uplifted ; and fo, as pofleffor, he-was heritor of the mails
and duties, and confequently, of the annualrent payable furth of the mails,
which is equlvalent as if his infeftment were formally clad with pofleffion ; nor
was it neceffary for him, before the term, to feek a decreet for poinding the
ground, feeing he behooved to poind his own goods in that cafe ; et jntus babuit
to pay himfelf by the mails.

Tue Lorbs prefei‘red the infeftment of annualrent. See Tack.

. f Gilmour, No 186. p. 136.



