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2840 COMPETITION.

so applied. - But, if Mr Scot now prevails, it does not ‘occur of what use this
record of adjudications will be.

Tue Lorps found, ¢ That, in this competition, Walter Scot, the annualrenter,
is preferable, and prefer him accordingly.” And, upon advising a reclaiming
bill and answers, ¢ Their Lordships adhered.’

N. B. It was at first further pleaded for the Dutchess, That the Duke being
himself superior of the lands of Wauchope, his adjudication consolidated the
property with the superiority, and was therefore preferable to all other adjudi-
cations or voluntary rights, according to Stair, lib. 3. tit. 2. § 22.; but this was
afterwards given up as untenible ; see Lord Bankton, book 2. tit. 11. § 14. See
Liticious.

_ SkcT. I1.

For Scot, Lockhart et Swinton. For the Dutchess of Douglas, Burnet et Rae.

7 M. Fac. Col. No 142. p. 332.

SECT. XIL

Infeftment upon Resignation with other Rights.—Charters of Resigna-
tion and Confirmation.—Liferents with other Rights.

1666. Fanuary 17.
Lorp Renton, Justice CLERK, against FEuars of CoLDINGHAM.

My Lord Renton, as being infeft in the office of Forrester, by the Abbot of
Coldingham, containing many special servitudes upon the whole inhabitants of
the Abbacy, as such a duty out of waith goods, and out of all timber cutted in
the woods of the Abbacy, with so many woods, hens, and a threave of oats, out of
every husband land yearly ; pursues declarator of his right, and payment of the
bygones since the year 1621, and in time coming ; both parties being formerly
ordained, before answer, to produce such writs and rights, as they would make
use of ; and these being now produced, the pursuer insisted, primo loco, for de-
claring his right as to the threave of oats.—It was alleged for the defenders, ab-

‘solvitor, because they had produced their feus granted by the Abbot of Cold-

ingham, prior to the pursuer’s infeftment, free of any such burden.—It was
answered, The defence ought to be repelled, because the pursuer has not only
produced his own infeftment, but his predecessors’ and authors’ infeftments, and
his progress to them, viz. the infeftment granted to David Evin, of the for-
restrie, containing all the duties aforesaid, which is before any of the defen-
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“ders mfeftments produced It was duplzed for the defender, That theinfeft.
ment grafited to the said David Evin is no original infeftmént, but bears 16 be.
- granted ‘o his mother’s Jesignation, and has no sPemal reddendo, but only rela-
tive to the Yormer mfe‘ftments and ‘therefore, unless. the - former infeftments
- Were p‘roduced or it were mstructed thiat the reslgner had tight, the infeftment
iipon reglgnatlo‘n can operate nothmg, espeaally never bmng clad with posses-
- 516n; 45 to the threavés st oats in ques’tlon for there is great odds betwixt in-

feftments granted by kirkmen, who are but admxmstrators of the benefices,

and pthers who have plenum dominium ; %o that infeftments ‘upon resignation of
kirkthen are to be undérstood ‘to confer 16 more yight ‘than the res1gner had, and

not to constitute any ofigihal right w‘hex"e tﬁere w4s none before ; in the same

way 4 infefttents grafted by the King,” upcm resignation, ate but periculo pe-

tentis, and give no right further than the resigner fad, even against the King.
It was answered for the pursuer, That his reply stands relevant, and he pro-
duces safficiently to instract his predecessor’s right ; for there is no law nor réa-
son to compél parnes to produce the old origimal feus gran’tcd by kirkmen, but

infefrments \ipbn resignation dte Sufﬂment ; meither is the case alike as to the -
King and kirkuien, beécause things pass not by the King ek certw scientia, which .

no othér can prétend ; but in this case, declaring a right granted by an Abbat,
‘with consent of the Convent, it ‘must be considered what-made a right the time
that it was-gtaiited; when thetd wds 'no fnoré required than his concession, with
consent forestid, “Which s suﬁicxent dgdinst ham and His sucéssors ; ndither cah
they pretéﬂd 'tﬁai sucﬁ grants are” salvo jnre $ud’; a'nd 1f in- mattersso anéleﬂf
original {rfeftments from kitkriieli"Béhdved to be prodiiced, titat neither précdpts
of elire donstht; ‘nor mfeftients upoh- tesignation were suﬂicient few rights éf
kxfktanils i "Scotland would be found valid. ‘

Pk Loghs replléd the defence, in respect of the reply, and found this xn-
feﬂméxﬁ’ ‘éﬁioﬁ" &Srﬁn&txdn SUfﬁcferft -
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FOUND that in a competition between charters of resignation an‘d cénﬁcmattm

pastin Eicéhequet arid sealéd the same day, thé charterof confirmation is. prefer-
able to the:chigreer of: ’re§1gtrat§on the lattér bcing cerhplete by’ sasme, and tht
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