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Edmondston fhe patron, whbjmcnttd him: And the: Im:ﬁs i@mdmo defect  No 3. -
“in‘the presentation, albéit coﬂation -and - institution foH@?Wed" fot® therecn, as '
'was.alleged by thé pursuer agamst the excxplents presentation, produced by
. him; for it was found, there was no necessity of collation nor institution, in -
~such presentatlons made by-daicks,- for which vide July 4th 1627 M‘Kenzxe,

.- Minister, Seer APPENDIX.., Ayd it was not respected: What the excipiént du-

plied, that there was 10, rxcccs&ty now, after solong tmm; w.prouve ‘delivery of
the Preceptor’s presentanon Seeing it-was: extanf, and ibss: be. paesumed to
have been: dehvcred Tikeas, wrthout deh’very, it is- sufﬁmtmt{ in respect of

- the 25 years possessmﬂ as said’ xs;*fséemg in beneficinlibus, dedennalis, et trien--

- walis pomému paceﬁm is enough S ebiam sine tzmlo, ol prmumiz‘ Aumiym respe—:
“cially the- Preeeptor-being " yet: livifig, and in possession, tmd REgATHSE - -Bhother
Preceptor so lately- presenied: eby this. cémpnser ; and the patm S hang ofthe
presentatmn 18 no- 1mpedtmeﬁt “nor the Preceptor 8 paymg dnty for a: part of
the ldnds ; for ‘the patrbn, u—poﬁ ‘gny condition betwixt him'and fhe Preceptor -
iight keep-this presentation, that it might appear on -alll:ockasions “requisite, -
' that e had made bargain with'one who {vas Preceptor.: - Likeas, it is nio"im--
pedxment but that the patron mxght suffer the “Preceptor’ to:bruik, and pay’
duty ford’ ‘part 6f the land, after that he had covenanted:thetefor ‘with the:
Prct@btﬂr ‘and that ‘the same" Pxeeeptor “had received C’mty for the: rest of the
lands belo’n‘gmg thefeto : No‘twlthstandmg whereof,  the! exéép&bn ‘and: duply
Werk ‘repi elled. . And thereaﬁeﬂ:htffefeﬁdcr ekag to hid ex*ce*ptmn thit the-
said ?mptor had- et a‘feu o thess lands to another “td the behoof of: the L
of Edmondstom Whereby he héd#&one aH deeds rcqulslte to’ make a Prédepto*r 3
‘ th1s~Was sustame&l ‘atbeit this- tht Was made since the compnsmg, ‘because
the defender oﬁ'ered mstantly ‘to pay to the. comprlser all the ‘sums for the:
‘Wthh the comprising was- deduced; ‘which 'was mst&n%‘}y pfet‘mi%ted3 w:thout

aﬁcessxty to p\it the party to'a redemptxon ’ . RS
‘ Act Stuart... - o AR. Ni col.roﬂ. ; . €lerk Scot. .
T~ Durze, b 657. .

666 7ufy 6.
- Parson of Mormam agazmt LAIR‘D of BEARFORD and BtrNs'rOUN. S ‘
S T Cooo T L N&‘;;f,,
THE Parson of Morham pursues reduction of a tack set by the former Parson « ﬁfﬂ';;asgebli;
. 1881
to Beara;ord and Bemstoun as being granted Wxthout consent of’ thc patron, without ins-

) the defcndess alleged Absolvntor because 'ﬂ]e taclis We%e set ”by the I’arson, feftment..

The t:acks were set W1th consent of Franc1s Steuart Lord BothWeI expressly,
g5 patton Wthh Francxs Steuart had right to the patronage m SO far as this:™
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patronage; with the, rest of the estate of Bothwel, being- forfexte& the Earls of
Buccleugh and Roxburgh got gifts thereof; but, by the King’s decreet-arbitral
~‘betwixt Francis Stevart and>them, Buccleugh was ordained to denude himself
of this patronage, and others, in favour of this Franms. - The pursuer answered,

Jfirse, That no commission, granted.by the patron to the Parson himself, could

bé sufficient ; because, the intent of the act of Parliament, Tequiring the con-
sent of patfons, was not for any advantage or interest of the 'patron, to his own

behoof, but to the behoof of the benefice, that the mcumbent might meliorate
the same ; arid so the patron was, by his rlght of - patronage, as curator Eccle-

siee 3 but curators cannot authorise their mingrs by commission, at least the
* patron cannot give commission to the beneficéd Parson himself, . ho more than
he could renounce the benefit of the act of Parliament, .and leave the Parson to
himself; 2do, Before the.tack was set, the Earl of Buccleugh granter of the
cominission, was dead, et morte mandatoris perzmz*ur mandatum.  As for Francis
Steuart s consent, he was not patron, not bemg infeft ; but the King’s decreet-

- arbitral imported only a personal obligement for Buccleugh to denude; so that

if Buccleugh thereafter should have consented to another tack, that Would
* have been preferred, : :
Tue Lorps found that member of thé aIlegeance of Buccleugh’s ‘being dead

\

before the tack, not relevant to annul the same, as depending on'his’ commis-

sion; but decided not the first point, whether .commission could' be granted
by the patron to the Parson himself; but found the .1ast member relevant. ta
defend the tack ; for the.right of patronage being jus incorporale, might be

transrmtted by dlSpOSlthﬂ -without mfeftment, ‘and albeit Buccleugh was:

not formerly denuded, even by disposition, so /that if ‘he had consented to.an-

other right, that, as more formal, would have been preferred ; yet, there be.

inig no competition, the Parson cannot quarrel the want of the patron s consent
upon that ground. )
Fol ch v, 2. P 48 sz’r, . I. p. 390.

7/

¥ *,/ Dlrleton reports this case,

1666 ) 7uly 19.—THE Minister of Morham havmg pursued a reduction of a

‘tack set by his predecessor, upon that ground, that it was above three years,

without censent of the Earl of Buccleugh;, patron for the time ; the tack was

© sustained, in respect - Francis Steuart had. conSented in whose favour Buc-

cleugh, by a decreet-arbitral, Was obliged to denude himself of the patronage.

Tms decision seemeth to be bard, seeing Buccleugh was full. patron, and
~ was not denuded by the said decreet ; and the right of the patronage might
clther have been’ compnsﬁd from him, or dxsponed by him. effectuaﬂy, not-
Wlthstandmg of the said decreet,. which did not settle the right of the patron-

age in the said Francis his person, but was only the ground of a personal action
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agaisnst. Buccleugh for denugding him of the right of -the 9atronagc and as,

Seer, 1.

Francis could not present;-so hﬁmd Aol ConseAt s patron . to ‘tacks, - - Uponv

these censzderat;ons, d,werse o{ the Lerds wem pf the: con;;ary opxmon
et [ o R Dirlcton No 25. _p 11,

ey e . . . ;. B¥et

nounced 5th ]uly r632, Shenﬁ' of Forrest
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The LAIRD of I.NNERNYTIE agazmt Mr W‘mmm N’A:RN Mxmster of Capoch
I.N a. double pomdmg, ralsed at Fthf: mstancs o,f J‘liej Tenants of Russil, who
rweze -pursued for their dut,v:s by hhf: sald partles, 11: gs aZleged for Mr W1lham
Nairn, That he ought to lqeipnpfarred*, because, aftqr t'f1¢ death of Sir William
Stewart, who was Prebend presented in anno’ 1664, he had a right from’ the
" Bishop of Dunkeld to'the sid prébenidary, and refis thereof. It was answered
and alleged for Innernytie, That, notwnhstandmg, he ought to be preferrcd
because, the gift and presentation, granted iz dnns 1664, which was long prior
to thc Minister’s. mght, was-Bot only made to his fa.th,er but, failing of him by
dg‘qqase, to hys son, who now pursues ; and, by vxrtue thereof, his father did
POssess,: durmg hlS hfenme and the’ Innernytles since his decease, and so haf -
the benefit of 2 passgssory} ludgr{mnt ; but, albeit’ they weére contendmg ‘upon
1ight,. yet thcy ought to have preference ; because the Bishop, who granted
- their- rxght bemg undoubted patron of the Prebendary, Wthh Was not d bene-
fige of cure, ,bemg nel her a colIeg1ate kirk, nor’ hable to” any ecclesxasucal
service, the BlSth‘, as hp mxght have granted a3 Jomt rxght to the father and
son, and- 1ongest hver of, them two, so he might’ lawﬂiﬂy grant a rlght to the
- father during his life, and,, ,ﬂuhng of himi by decease, to-his son, as is ordinary
to all Bishops to. granta mght of the Clerk’s office of ‘Commissaries to father
and sons ; tikeas, the. ,Kmig, as jpatron of the Chapcl Royal, doth grant such
ught to laick persons, neither can thlS be called a ddhyldatan of " the benefice,
in prejudice. of: the Bishep’s: su,cc&ssors seemg they have only nudym jus pre-
sentandi, and do not thereby take away any of thc rents of the benefice,
It was replied for the Minister, That, notvmhstandmg, hc ought’ fo be prefer-
red ; because, after the death of SirWilliam Stewart, the benéfice was then
vacant, and his son, havmg only possessed by the space of three years since,
cannot crave the benefit of 2 possessory judgment, as if his father had been
only hferenter, and he fiar, and so might make use of his possession, to defend
-as in a posséssory judgment, seeing his father had a full right, by his presens
tation, to the whole benefice, and the son had no pretence of right but by sub
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A patron
granted a
presentation
to a man,
and, after his
death, to his
som.  Found,
that the pre-
sentation was
ineffectnal
quoad the -
son’s right,
after the pa-
tron’s death,,



