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against. the groung, such as upen annualrents ; and therefore:this being a per- No-34s1
sonal action; might be excluded. o qualified by.a personal lexception upon the. ‘
back-bond ; and therefore they adjudged with the burden of the back-bond. -

. Fol. Dic. v. 2. jz. 65.  Stair, v. 1. p. 232+

* K Newbyth reports th;s case :

. 1664 Nowmber 25. --»-UM(@H;LE Grange Hamllton d}i«vdﬁxspone the lands Ofx '
Grange to the umquhile Lord Forrester, who thereupon was; infeft ; -and, at-the-
same time, did grant a back-bond relative to - the foresaid gd}ﬁpOSlthD, wherein-
he declares that the foresaid right was granted to- hrm upon ;mst and that the-
same was for the use-and behoof. of - the Laird of | Grange’s;sppuse, and their-
heirs,-he always being: sausﬁed a;:d secured for fslckhke sums-as he. hat}l alreadyf
estate, and therefore obhges hxmself that he bemg pad a,nd reheved in man-:
ner foresaid, to denude himself, and dispone the -lands in favours of the-Laird -
of Grange, his heirs.and assignees.” David German,and. others of the Laird of - '
Grange’s: Creditors, upon sevgral debts due; te -them, comprise, the lands of.
Grange frorr} John. Hannlmn, now ‘of. Grange, as lawfully charged te enter “heir:
to.his father in the said estate, and -have. expressly apprised. the back-bend in.
anno.1653 ; Alexander Livingstan, a creditor of the Lord Forrester, pursues an--
adjudication, of the lands of Grange.—THE Lorps sustained - the-adjudication-
with the burden. of the back-bond, . notwnthstandmg it was -alleged for ‘David:
German, and remancnt of Grange’s Creditors, That-any- mﬁefemcnb the.-Lord
Forrester had was only- upon, £rust, and: to Grange's behoof, declared in- the,
back-bond, so that the lands of Grange cannot .be liable to Forrester’s debt, ...
nor be adjudged- by the pursuer, especially seeing; David German, and the rest-
of . Grange’s- Creditors, had:comprised the: estate. for..considerable sums:of
money, and . partmularly the back:bend,. many -yedrs before -the- mtemmg of:
this pursuit against the executor of the Lord Forrester ; and.that-there js a pur=: -
suit depending:against them;.at; their instance, for implementing and-denuding,

- conform to. the-back-bond ;- for-the Lorps’ founds that it “was- niot-hufus loci 10
debate any thing that .might hinder the. ad_]udxcanon upan the. back-bond
which was only a personal obligement. .. -

-

1666. Yanuary 31. HL?GH DiarLas agaz'n&t FRA'S'E“R 6_f Iﬁ\feralabhié. .

© S Muneo MurrAY having, by thé Earl of Crawfurd's means, obtained from = N0 384 ,
the King a gift of the ward and marriage, of Fraser of Streichen his nephew;’ ?,f:ted; 22“(1 )

he did assign the gift to Mr James Kennedy, and he to Hugh Dallas; before-it’ P?;:glfz‘;: rd.
past the seals; and;- at. the time that the gift was past in Exchequer, the same - &
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was stopt unt Sir Mungo gave a back-bond, bearmg, that he had promised,
at the obtaining of the gift, to be ruled therein at the Earl of Crawfurd’s dis-
cretion, who, by a declaration under his hand, declared that the glft was pur-
chased from the King for the minor’s behoof, and that only a gratuity for Sir
Mungo’s pains was to be paid to him ; and that the Earl declared, he allowed
Sir Mungo 5000 merks. There was a secand gift taken, in the name of Sir
William Purves, of the same ward and marriage. Hugh Dallas pursuing de-
clarater of the double avail of the marriage, because there was a suitable
match'offered, and refused ; compearance was made for Sir William Purves,
and the Lord Fraser his assignee, who declared that their gift was to Streichen’s

* behoof, and alleged, That the first gift could only be declared as to 5000

merks cofitained in the Eail of Crawford’s declaration, because of Sir Mungo’s
bick-bond the time of passmg of the gift. It was answered, 15t, That Sir-
Mungo’s back-bond and the Earl of Crawfurd’s declaration, could not pre-
judge the pursuer, who was a singular successor to Sir Mungo, especially seeing
it is oﬁ’ered to be proven, that the gift was assigned, and intimated before the
backabond ; after which, no writ subscribed by the cedent could prejudge the

_ assignee. It was answered, That the said assignation being of the gift, when

it was an incomplete right, and only a mandate granted by the King, could
not prejudge the back-bond granted at the time the gift past the Exchequer
and seals, for then only it became a complete right ; and, notwithstanding of
the assignation, behoved to pass in the donatar’s cedént’s name ; so that his
back-bond, then granted and registrated in the Exchequer, behoved to affect
and restrict the gift, otherways all back-bonds granted to the treasurer and Ex-
chequer might be evacuated by anterior assignations. It was enswered, That
this back-bond was granted to-the Earl of Crawford, then but a private person,
and hath not the same effect as a bond granted to the treasurer.

Tue Lorps found this back-bond granted at the passing of the gift, and
registiated in’ the books of Exchequer, to affect the said gift, and therefore
restricted the declarator thereto. .

In this process, it was also a/eged, That the first gift was null, bearmg the
gtft of the ward and marriage to be given upon the inority of Streichen, and
the decease of his father; and the second gift bore, to be upon the minority
of Streichen, and the decease of his goodsire, who died last infeft, his father
never being infeft. It was answered, That the designation was not to be res.
pected, seeing the thing itself was constant, and that the father’s decease, albeit
not infeft, was the immediate cause of the vacation ; seeing the oye could haye
no interest, until the father, though not infeft, were dead,

Tue Lorps forbore to' decide in this, seeing both parties agreed, that the
5oo0 merks should be effectual, so that it ‘was needless to decide in this, which,
if found relevant, would have taken away the first gift wholly.

Fol. Dic, w. 2. p. 65. Stair, v. 1. p. 345,
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R Newbyth reports this case:

~

In a competmon betwixt two gifts of the ward 'and marriage-of Simon

Fraser of Inverlachie, Sir Mungo Murray being the first donatar, and having

- granted a-back-bond to the Earl of Crawfurd, obliging himself to be regulated

- by his Lordship in makmg usé of the said gift, who notwithstanding thereof,
did assign the said gift to Mr James Kennedy, without the burden of the said
back:bond, and Mr James transfcrred it to Harry Dallas; who pursuing the
tenants for mails and duties; compearance is made for Sir William Purves, as
seeond donatar ; who declated, that his gift was for the behoof of the minor,

and that.Sir Mungo Murray, the first donatar, could not validly assign’the gift

without the burden of the back-bond, the same being a trust. Tae Lorps
found, that the back-bond granted by Sir Mungo Murray to the Earl of Craw-
furd being registrated before the, gift passed the'seals, did so-affect the gift,
that it could not be assigned nor transferred, but with'the burden of the back-
bond, and therefore preferred the second donatar, in regard of the conception
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of the-first gift and back-bond, ‘but with the burden of 5000 merks, which the

Earl of Crawfurd decerned the ‘said Sir Mungo t6 have from the minor.
Nefwbyth MS. p. 54.

———
N

1666.  Fuly 31. - Ear of SoUTHESK against Marquts of HUNTLYv

Earr of SoUTHESK’S cause, mentxoned 2 3d July, No 40. p. 4712. voce For-
FEITURE, was this day advised, as to another 'defence, viz. that my Lord Argyle
had right to Beaton’s apprising of the estate of Huntly, which was long an-
terior to, the” pursuer’s infefiment, and Wwhereunto Huntly hath right, as donatar
to Argyle’s forfeiture. This contract. 'of the cumulative wadset being granted
in anno 1656, it was answered, That Beaton, before he was infeft upon thas
appnsmg, had renounced all benefit of the apprising, and discharged the same,
in so far'as it might be _prejudicial to the pursuer’s right, which is presently
lnstructed It was answered, That fenunciation was but personal, and was

never registrated, and so could not be c:ﬁ'ectual against any singular successor ;.

much less against the King’s donatar, havmg a real right.' It was answered,
That apprisings are not of the nature of other real rights, . but they may be

taken away by intromission, payment, or discharge of the aj)kpnser and there
needs no resignation nor infefiment. It was answered, That albeit, by the act

of Parliament 1621, appnsmgs may be t#ken away by intromission, and that it
hath been cxtended to payment, yet never to such personal back-bonds.
" Tux Lorps found the appnsmg to be taken away by Beaton's back-bond
renouncing the same, in ‘so far as concerns this pursuer, and found the same
relevant agamst the donatar, See REGISTRATION. -

. Fok Dic. v. 2. p. 64 Stair, v. 1. p. 402,
. Vor, XXIV, - 56 S
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