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A person In-
terdicted hava
Jng disponed
ldnds, a credi-

tor of his who .

had compris-
¢d the same
lands, was-

found entitled -

to insist in a
reduction ez
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The like was decieded with regard to other irritancies :=November 1686,
Nisbet against Creditors of Dryburgh, No 83. p. 7260. woce IrrrTancy; and
29th December 1703, Earl of Southesk agamst Arnot, No 85 5 P 7262. IBIDEM. :

W ————

1666  February 20. :
Lord SALTON against The Laitd of Parx and ROTHIEMAY.

Tue Lord Ochlltree having a disposition of the estate of Salton from the um-
quhile Lord-Salton in anno 1612, disponed the same t6 Park, Gordon, Rothie.
‘may, and othets ; this Lord Salton having granted a bond to Sir Archibald
Stewart of Blackhall, he thereupon apprised all right that could be ‘competent

“to the Lotd Salton of that estate ; which right being now retrocessed to the

Lord Salton, he pursues reduction of the Lord Ochiltree’s disposition, and of all

- these rxghts founded thereupon in consequence. The reason of reductu}n is

founded upon an interdiction against the Lord Salten, disponer, before his dis-
position.; and there having been a process formerly depending at the instance
of umgquhile Sir Archibald Stewart, and being transferred after his death, the
Lords allowed the process to proceed. upon the minute of transference, with-
out extracting the decreet of transference, which behoved to include the pro-
cess and hail _ minutes, which could not be done for a leng time ; whereupon ‘
the Lord Salton, now .insisting m the principal cause, it was allegad, first, No
process t111 the principal cause were wakened ; for, albeit the principal eause be
transferred, yet it is but in staty guo, and therefore being sleeping, there can
be no jprocess till after the transference there be a wakeaing. Tue Lorps

“repelled. this allegeance, and found the transference suflicient ‘without any

wakening.—————-It was further alleged- absolvitor, because the pursuer’s

~ title being an appmsmg, the ‘defender has an anterior apprising, Which does ex-

clude the pursuer ay and while it be reduced or redeemed. It was answered,

" That the ground -of this pursuit bemg 'a reduction upen interdiction, the inter.

diction cannot be directly apprised, but only the lands belongmg to the person
interdicted being apprised, all apprisers or other singular successors coming in

‘the place of the heirs- of ‘the jparson interdicted may pursue on their tights, and

thereupon reduce voluntary dispositions made contrary to. the interdiction ;

_whigh interdictien s ‘not & right itself, tbut medium impedimentum -exclusive of

mnother ¥ight, as-an ‘inhibition; and as.affirst apprisef cannot hinder & secand
appriser to make use of his right, except-in prejudice of the first appriser, so he

~ hecannot Hinder him to'make -use of the mterdlcuon to take away a voluntary

dlsposmon but prejudice of the first appriser’s apprising, as accords ; and, in the
same way, a second appriser or any cred1tor might pursue upon an mtcrdxcnon
or inhibition against a creditor,
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Whlch the Lonns found relevant and dec]ared the pursuer mxght reduce thxs
voluntary disposition upbr the: ibﬁerd&cﬂow but pYCJUdiCC of the dcfender 8 ap-
prising. See REpvctTioN., -

s fbi ch. v kX p 80. Stazr v. L. p 350.
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1669. February 16._
+ The Cumroxs of* ﬁat.xvt;r(mo and COUPER t;;ramff My Lady Coumm

THE dcceased Lord Coﬁpér havtng dxsponed ‘his- eitate to his Lady, some of

his creditofs, and somé of Baltherino's creditors; Who tas his heir apparent, did -

raise reduction of the said disﬁdsttidh dy dofie8h deathibed § and, before ‘the

. day of compearancc, they g\ve inq sﬁpﬁhcaﬂoﬂ‘ desifing witnesses to be exa-

mined, and to remain in retén¥ls, that Couper had coftracted his dxsease where-
of he died, before the subsérﬂsfﬁg of this disposition, and that he never went out

- thereafter, but once to Yhe' Exﬂ: and market of Couper, whicli times he was sup-- -
- ‘ported and fell down clead a swbah, before he was gotten home. It was aurwer- -

ed for the Lady Cuuper ; ﬁm‘i That witnesses Gught not to be examined until
- the refevancy of the libel weré discpssed, unlessthey were old or valetndinary,
of penury of witnesses, whetkas thece are here fotty witnesses craved to be exa-
mined, and the coming to kirk and market being public deeds, there would be

- no hatzard of wantitig Writiesses 5 zdly “The creditors'or- apparent heir have no

interest uhlc&s 'thé heir weré edtefed, of they Had apptised or-had a real'right;’

- “neither éar thé ereditars bE" préjudged by the dlspwsrcion a3 being on death-

bed, ‘because they may feduce the same as being posterior to their debts upon

- the a6t 1651, ‘and the réason of death-bed is only competent to heirs and to
those havmg real rights from the heir, and not to their personal creditors.

TrE Loxns ordained the witniesses to be examnined; to remain in retentis, con- )

cerning my Lord Coupcr s condition thetime.of subscfibing the dispesition, and
“of ‘his coming abroad 5 and affowed my Lady 6186 witnesses, if she pleased, for

proving what his condition was at- tHese tintes, ‘téserving all the defences and

* allegeances of either - party in the cause; for, they fmmd that the creditors of
* Balmerirto, as apparent heir, had interest todéclatre: thdt their debts might, by

legal diligences, affect the estaté of Couper unprejﬁdged by this disposition, as

,bemg made by Couper on death-bed; and that the reduetion, in.so far as might

contain such a declarator, would be sustained ; for no pirty can be hindered to
‘declare any point of right COmpctent to him; and it was also thought, that
- though' there were many witnesses called to find out who' truly knew the de-

Afunet’s condition, yet there might be few who. truly knew the same, and these

“might be removed out of the wasr, ‘either by death of by collusmn See Pao,.
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A feduction
of a disposi-
tion on death-
bed sustained

at the'instance

of the petfson-
al creditors of
the apparent

‘heir, even

without ne-
L cessity of ad-’

;udgmg .



