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cannot be ascribed'as a possession_to maintain his right, seeing he had the like
possession by tolerance, or only by oversight, from Redpath divers years before ;
so that he continuing that same possessian which he had before-only in toler-
ance, as said is, cannot be ascribed to his infeftment ; likeas he did nothing up- -
on his infeftment to make the same subsist in law before the pursuer’s comptis-
ing and infeftment, as he .ought; for he might have made warning to the
debtor, his author, or to the tenant to remove against the next Whitsunday, -
which he did not ; and his arrestment.and decreet cannot be respected, being

~_all after his public right, and so can derogate nothing to the pursuer ; this re-

ply was sustained to prefer the pubhc right, albeit no more was done upon the
said public right before this pursuit.

A . Cler‘k', Gibson. ‘
: ‘Dﬁr{e, p- 786.

Act, Nicoleon §9, Dunlop. Ale. Gilmore.

- Scors against Earl of Hume,

i

1663. - February 19.

Tae four daughters of Scot pursue an ejection against the Earl of
Hume, out of some lands belonging to them. It was alleged for the Earl, Ab-
solvitor; because he entered into possession by virtue of a decreet of removing
given at his instance annd 1650. It was replied, That the decreet was only
against the pursuer’s mother, that they were never called nor decerned there-
in. The Earl answered, first, That the decreet was against the mother to re-
move herself, bairns, tenants, and servants, and her daughters were in the fa-
mily, being then young bairns; and he was not obliged to know them, they
not being infeft, but having only an old right,. Whereupon there was no- infeft-
ment for 40 years the time of the decreet. )

Tue Lowrps, in respect of the defence, restricted the process to restltutlon
and the ordinary profits, and decerned the Earl to restore them to possession in-
stantly, but superseded payment of profits till both parties were heard as to
their rights ; for they found that the decreet of removing could not extend to
their children, and albeit they were not infeft, yet they might maintain their
possession upon their predecessor’s infeftment, how old soever, seemg they

_ continued in possession.

Stair, v. L. p. 183.
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- CoRBET aguinst STIRLING.

76060. _‘}{ul:/ 6.
CorseT of Concorse pursues a spuxlzxe of certain goods out of his house at
Glasgow against William Stirling, who alleged absolvitor, because he had law-

fully poinded them from his debtor, in whose possession they were; The pur-
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suer amwerc’d That he oﬁ'em?d hxm to -prove that he had dxspesitaon of these No 16.
goods from that party, from whom the defender alleged to-have poinded them, "'~
~and aninstrument of” possess@ea thereupon ; ‘and “that he’ had paid mail for the
house where they were 'several ‘years, and still when he came to Glasgow he did
réside in théf K8tse and made use of the., goods The defendér answered, That
his defence did yet stand re’le«rant because ‘the condescendence makes it ap-

- pear, that the pursuer s right was from the defender’s: debtor, and - -any posses-

vion he’ alleges might be smwlate ; and the defcnder in’ fortification of his le-
gal execution, offered him t0 ptove, that his debtor «emained in the natural
possession of the howse, and made use jof 'the goods as his own goods, and so
' was in. natural possessioly thereof whereby he might lawfully poind from him.

The pursuer repeared* his reply,p and further allcged ‘That one of the Bailies of
- Glasgow-alleged that they were, hxs,goods at the time of the pomdmg, and of-
|fered his oath. The defende‘i- anmered That - that Bailie was nelther the pur-
suer’s servant, neither had commission. ‘

THe Lorps found the defence for the pomder relevant and more pregnant
than the condescénder’s allegeance, and repclled that member of the duply anent
the Baxhc $ oﬁ'ermg of his oath. - '

N
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Stz‘z_z’r, v. 1. a3 391'.
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' 1666 jfuly 12 MR JOHN HAY agam,rt SIR JAmes DOUGLAS o ’ No 17

. What under~
" Mr Jonn HAY of Halston and er James Douglas havmg ‘both rights Uf ap- stood to be

~ prising of the estate of Smithfield, did agree, that Sir James should have three ;:;:,t:;a lo}m‘
parts, and Mr John one, and did obtaih a decreet at ‘both their instances for re- [land.
moVing a tenant: from some acres but Sir James laBoured and did sow the -
-whole. .Mr John did thereafter sow as. much corn upon the sown land as would:
‘have sown his quarter, and now pursues an intrusion agamst Sir James who
alleged absolvitor, because Mr John was never in natural p ‘possession, and offered
to give the fourth part of the rent the acxes paxd before.. The pursuer answer-
ed, That the removmg of. tbe ‘natural- possessor was equivalent, as if Mr John
had been in natural possession of his. Quarter ; and therefore the offering to him
the rent was-not sufficient, yet he was wxllmg to. accept the rent for this year, ‘
80 as Sir ]ames would divide for time coming. : .

- THe Lorps found that in th1§ process they would not compel Sir james to di-
vide, but sustained the process, ‘ad Kunc effectum, that Mr ]ohn should have the
fourth part of” tﬁe crop, paymg S:r ]ames the expenses of labourage.

Stair, v. 1. p 393
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