Sect. 3. PRESUMPTION. 15597

1666. Fanuary 6. Sir LAURENCE O;xgmgr':agaiz::t Sir James Drummonn.

- TaE dord Rolla his leercm escheat being gitted in anno 1658 to Walter Stew-
‘art, he asslgned the glft, and his o *n debt the ground thereof, and the general
declarator optajned thereup\)n Lo Sir. ]ames Dmm sond,. w anpo 1665. A se-
cond, donatar Bow Insists for: sp,eual declara;org whuun compearance is. made
for,&xr ].ames Dmmmomd, who. craved _prefergnce . upon- his first gitt, and ‘on
hls general declarator. It was au:wered for the second. donatar, That the first
glft was simulate, and null by the act of Parliament 1 592, in so far as the do-

natar suffered the rcbel to: continue in . possession untxl this day, and never at--

tained posscsswn of any. part of the Jands, nor. dxd any fun.her diligence, bat
oniy the g'ene;rql dqclarator in anno 16:,8 750, thal; thg.rebel having now posses-
sed by the .space of sixrarseven years, tbc presumptmn contained in the act of
Parhamem that upon the. said . possession- the -gift is-simulate and null,. takes
place. 1t was answered, That, there is no definite time in the act of Patliament
by whlch the rebel’s: \»sse;ssmn shau presame sumulation’; agd in this case there

were but few anni utiles, in so far as the gift beipg in anno 1658, declarator was.

obtaiged that samg year, and.jn-anng 1639, ]udxcamues -ceased, and ‘began not
agam ull 661, .,

THE Lcums fou.nd that thc donatar &uﬁermg the rebd to possess. four or ﬁve:
yeals was. suﬁicxent t:o Jinfgr; the . presumptign of simulation. by the said act.of-

Parliament ; and thea:efore, pueferred,. thﬁ secand. donaar

) ?’anuary 9-—AT proﬁouncmg of the former mter]ocutor, the ﬁrst &onatar
further, alleged, That the: presumption of simulation, by suffering the rebel to

possr°ss could not take pl e il in/ th1s ,£ase 3 Imo, Bccquse ﬂ)e dnnatar hlmself

was a lawful creditor of the lebbl whereupon there is a strongc;r plesumpj’,;on»

that the-gift was to his behoof, for his.own satisfaction ; and the act of Parlia-

ment can be only meant of donatdrs; who'lave no interest. but their gift, and:

are-not dreditors; 2do, “The lands were ak)pnsed and’ the donatar knew he
would be excluded by the appiisers.. -, -

Tue Lorps repelled: the first allegeance, and found the prasumptio juris in.
the act of Parliaiuent was stronger than the coptrary presump ption, that the do-
natar was.creditor ; becadse it might be his purpose to apply the glft to.the re--

bel’s behoof, and:nutty wake that way, having ether waysof payment compe-

tent: Aad also repeiktd the.sec orLd .allegeance, unless’ it were dlleged, that the:

apprxser had been.in PraSSSIed. . 50, that there had not been three or four years
in which the rebel had possnssed .and. that If the apprising had’ attamed posses-
sxon at that time, it wnuls,, bhave: ek,)clyxdcr, r!hﬁdxcmam‘ -But seeing it. was oﬂ'er_
ed to be proved that the rebel pm&esse& for, three o, foure years, which was con-
trary to the a}}efxemace o£ the appsiser’s: possession qf the; wholc,

.They adheted to their formes interlocutore = 1 o
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"11£98 PRESUMPTION. - Diwv. IX.

*_* Dirleton reports this case :

‘In a special declarator at the instance of Sir James Drummond of Machany,

“having right by assignation to the escheat of Lord Rollo, and his brother Sir John

Rollo of Bannockburn, from Walter Stewart donatar to the same ; Sir Laurence

-Oliphant and Gavin Drummond, who were also donatars to the escheat and
Tiferent-of the said rebels, and had recovered a general declarator, and had in-

tented a special; having compeared and dcsmng a preference, alleging, That
the pursuer’s gift was null and simulate; in respect by the act of Parliament
1592, C. 147, prasumptio juris et de jure is introduced ; and it is statuted, that it
shall be a relevant exception against any pretending title by assignation or gift
of escheat of the rebel, ‘to-allege that the rebel his wife and bairns remained in
-possession’; and it was subsumed, that the pursuer and his cedent had suffered
the rebel to continue in possession since the date of the gift in anno 1658,

“Tue Lorps found, that the rebels having been in possession a considerable
time by the space of five years or thereabout, the gift, by the act of Parlia-
ment, is presumed to be simulate ; '

2do, That though the donatar Walter Stuart was a creditor, it doth not alter

- the case ; seeing he might be (and law prerumeth he was) satisfied ; and gifts

being ordinarily affected with back-bonds, it was his fault that he was not satis-
fied ; and that he should not by his negligence and collusion prejudge other
creditors, who would have right after he had been satisfied ;

3tio, That the pursuer haying assigned his nf'ht, the asmgnee is inno better
case, et utitur jure aucloris ;

" 4t0, That the reply that the lands were comprised is not relevant, unless it
were alleged, that the pursuer or his cedent had done diligence to attain posses~

sion, but was excluded by the compriser..

Llerk, Fo. Hay.
Dirleton, No 14. p. 7.
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1609. December 4. JarFrAY against JAFFRAY.

Jonx JAFFRAY of Delspre having obtained a gift of his brother’s escheat, and
therenpon pursuing a declarator, compearance was made for Doctor Jaffray, son

© to the rebel, who craved preference, as having a prior gift. It was alleged for’

the pursuer, That the Doctor’s gift was simulate, being obtained by his father’s

moyen, whom he suffered to remain in possession, and to whom he had given

back:-bond to dispone the said gift to his behoof. Tnz Lorps found, That see-

ing the Doctor -had given back-bond to the Exchequer that he should only

make use of the gift in so far as he was a true creditor to his father, that the
: I



