
j666. February z6. jAMES BoR'Fnim filC ift 'jogt* SKL

JAMES BoRTHWICK havirig obtained reduction of Janet Skene's liferent-rtght, aeduction
as is non haiente potestitem, obtained payment of a terans rent before the de- tound to ex,
creit of reduction. Janet pursues-for that term, and alleges that the decreet term before
of ireduction could not be effectual -till it were pronounced, albeit it n
bear her right to be null ab initio, yet that is but stylus curie. It was anf_
swedred, That the tenarit paid bona fide, after reduction obtained and intimated
to him, and that the Lords may ex arbitria, find the effect of the reduction
either to be a sententia,

" In this reduction the LORDs assoilzied the tenant from this term, thougha
before sentence.A

tair, v. I. P. 357*

1666. February 20. LoRD SALTON against Lotns PARK and ROT If8 .
No 37-

-IN a redtictionvex Icefite interdictionis, the LORDs repelled the defence of a
preferable exclusive title in the defender, reserving the same contra executi-
enem.

Wl.-Dic. v. 2. p. 3-7. Stair,

*z This case Is 0 97. p. 10420:, 'Voc V biL and AY StSSIBi.E.

U * The Tile"was fotund wherele du t oh wis ofIa'fhudulent"dilpbsition
inter conjunctos, 9 th T ve tilDer i7, VtitfiA d sgainist Liddeedale,

NO 446. p. 125$7., VOc< ROOr.

1666. December 7. URquHART against FRASER,

A WADSET being granted by Sir Ihdaas Utquhart, elder and younger, 'of co to
the Taids oT Brae, to Sir jaies Fraser, Tor 24,00 merks, and the granters of t,, or 4,000Advocate
the wadset being obliged to warrant the rental (besides customs,) to 'be required toa reduction
tventy chalders of Ross bear, and to furnish tenants, and to cause them pay for usury.
the said duty, and for each boll undelivered zo merks, Sir Alexander Ur-
quhart of Cromarty, donatar to the escheat of the said Sir Thomas, elder and
younger, pursues the heir and executor of the wadsetter, for the surplus of
the renit of the said lands, exceedig the d.rert of the foresaid sum, for diverse
years, in respect the contract was usurary. It was alledged, by the act of par-
liament 247, anno T597, the creditor cannot pursue for the sulper plus of the
annuarent but by way of reduction of' the usuiary 'boid, or contract, with con-



-23508 RED WCTION.

N 38. course of his Majesty's Advocate. It was replied, that rei persecutoria lie had
interest to pursue for whatwas indebite paid.,

TH LpRDS found, that the process could not be sustained without consent
bf his Majesty's Advocate; the act of parliament being express, that the cre-
ditr cannot repeat the. exsrescence above the' annualrent, unless he concyr
with the Advocate to reduce; which appeareth to be psrovided of purpose to
oblige the creditor to inform and concur with the Advocate for reducing o
unlawfglf pactions.

Dirleton, N6 56. p.3,

1667. une 12. DALRYMPLE aainst
No 391

A REDUCTrON of 1 testament being pursued, ex eo capite, that the defunct
was fatuus Ud incompos medtis, and .tlhe relevancy being questioned, because
no act or circumstance or qualification was libelled, inferring the defunct to
be in-thatitondition,

THE LORDS, ordained the pursperto condescend.
Dirleton, N 6.. 1.

Alt. Mu'zIac.?. A64.

No. 1667. December I I.. RODGErs Hor gainst The CouTEs of OME.

MR Ronoza fIOG inSisting in hisreducion, inentioned yesterday. No X09.
p. -7039., voce INmiayoN, upon. his inhibition the Countess of Home al-
leged, that she had right from appyisers, who would exclude the pursuer's right
and inhibition, and would defend herself 'thereupon, and- not suffer her right
to-be reduced ex capite inhibitionir, and might thereby exclude the pursuer from
any interept. It was answered, that the reduction being only upon an inhibi-
tion, there are no rights'called for, but rights'posterior teTreto, and it cannot
,projudge any priopright, whiGh the pursuer is content shall be reserved.

Yet the Lords 4lmitted the defender to defend upon any prior riht, thpt
Voght. exclud; thp pursuers right,

Fol.,Dic. . 3 7. 2.ir, V . 49

167,1. peu2ze k
No 4. CREDTof h Aigxi of CRAIG ainft T41E HERITWS of *t

In a Teduc-
tion, calling

lor rights reduction atthe instance of some Creditors of the Laird of Craig, fo
r ci to the d tof C naig .
re l1ctkQf 9P a disposiion .granpted by the Laird Qf Craig and Earl''f* Puide;e.


