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1666. Novepder&. - . . . €axrss opainst CABSEs .

Dy, Caxse having taken g right.of annuab:rent out of Sir Davind Cunipgham’s
lands, ‘in the names and  pemeena of Mark, Caxse of Cnckyf;xp,,aad Adam Watt,
writer, and a compnsmg thereafter deduced, in their name, to the behoof of the
Doctor, for some arrears of #hwe said annyal-rent, not only qz,ut,,pf the Lands out of
which the aanual-rent was due, holding blench ox feu, b afokber lands holding
ward, Charlés Carse, son and heir to the said Dactor, - pursued the said Mark
Carse and the heirof Adam Watt to denude themselves of the rigl of the said lands,

conform to a back-bond granted by the said Mark Carse and the said Adam Watt,

declaring the truit. In that sruset, i was alleged for the defenders, that they were
content ta denude themselves, they being relieved of all hazard they might incur
upon occasion of the said. tyust,and baving that nght in their persen ; and, to that
purpose, did offer a disposition, bearmg a provision, that the right should be
burdened with the relief of wards, marriages, and ministers’ stipends, cess, and
other such hazards. It was answered, That the said disposition ought not to be
clogged with such a provision, which would fright buyers from purchasmg the
said lands ; and the pursuer was necessitated, and had presently an occasion to sell
the said lands And as to the incumbrances and hazards which the defenders should
condescend upon, they should be purged : But as to the marriage of Adam Watt’s
heir, (which was condescended upon), there could be no hazard upon that account,
in respect the comprxsmg at the instance of Mark Carse and Adam Watt was the
fourth comprising, which did only import a right of reversion, the first comprising,
whereupon infeftment had followed, carrying the right of property. It was duplied,
That if it should appear that the former apprisings are either null or informal, or
satisfied, the fourth apprising would carry the right of property, and consequently
the marriage.

The Lords found, That the pursuer should accept the disposition' with the bur-
den of the said relief; -or, -in his optien, should secure the defenders by a bond
with a cautioner, to xelieve them.
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1666. December 22, TWEEDDIES against TWEEDDIE.

Umquhlle Tweeddie of — having disponed his whole estate to
‘his eldest son, at the same time, big san gives a bond to his mother,: dnd her heirs,
of 6000 merks, -The mother being. dead, the other five bairns pyrsue a declarator
of trust against the heir, that this was the bairns’ provision, put in the name of ;he
saother, and offer to prove the same by the writer and witnesses inserted. It was
answered, That trust was not so proveable, otherwise all rights might be inverted
by witnesses, whose testimonies our law hath restricted to #£.100. It was answered,
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That much more was to be attributed to witnesses inserted, upon whose testimonies.
the parties condescend, and confide, than to common witnesses;. 2ds, Albeit
witnesses were not receivable to prove trust alone, yet where there are strong pre-.
sumptions concurrmg, they are adinittable even to annul writs of the greatest:
importance, as is ordinarily used in the indirect manmer. ofimprobations ; and here
are strong presumptions, viz. that-the father, at-the time of this bond, did dispone
to the defender, his eldest son, his whole-estate, without a reservation of his own.
liferent, or any other thing, and there were five children beside, who had no-
provision so that albeit this bond bBe conceived to the wife, her heirs and as-
signees, yet it cannot be presumed to be intended to have fallen back to the defender-
as her-Reir. :
The Lords, in respeet of tlie presumptions, were inclinable to admit the thnesses 5.
but they. ordained the pursuers, before answer to what could make a sufﬁcnent;,
probation, to adduce such witnessesas they would make use of for: astructing these-

presumptions and the-trust..
Stairy w. 1. p. 418..

. ISR f——- <
3 fereverm et e ——etere— )

1667, July 14 Scor against-ScoT..

A party. assigned a bond, and took a back-bond, bearing that the assignation:
was in trust.. It was decided, that the assignation had been granted. for the sole.

purpose of. doing diligence..
Stairs.

** This-case is No. 8. p. 11344. voce PrESuMPTION..

1667.. November-15.. JAMES MAXWEL against. ADaM MAXWELs.

James Maxwel, and the umquhilé Lady Hiltoun, his spouse, having disponed:
their land to Adam Maxwel, James now pursues a declarator of trust; whereupon-
the Lords formerly ordained count and reckonming, that it might appear what:
Adam had expended upon the account of the trust. In which account Adam gives.
Up certain bonds by James;. whereunto ke had taken assxgnatmn, against which,
he could allege no.more than what he truly paid out, in.respect the time of the:
assignation hre was entrusted by thie pursuer. The defender alleged Non. relevat,
unless it were alleged he was entrusted to compone for the pursuer’s debts; but
if it was only a trust of Kis Jand, and'not a general trust of all his affairs, it could
not reach these bonds ; and albeit, upon the account:of fnendshxp or-charity, the
defender might be desxred to take no more than he gave, there lies no obligation,
in law or equity, upon him so to do, but he may. démand what the creditors, his

cedents, or any other assignee, might demand.. The pursuer answered, That



