Serr. 38, CITATION. - easg

specially seeing they wete obliged. in the alienatiosi; mide fo the defenders, w
warrant the kand to them ge~<The Lorps. repelied: the sllégeande, and found wo
necessity to summon the minor’s curators to any such pursuit, seeirig thers was

nothing cenclnded in this process against them ; arid any clause of cirdumven-.

tion dene by them, which was: libelled in this sumpmions, the pursuer past from
the same, and insisted only upon this reason of minority and lesion; and the
Lorps had no respect to that part of the allegeance, bearing, That the curators
avere obliged to warrant the alienations, for that was no cause why the pursuer

ought to be compelled to summon them ; and albeit the minor had actionem ct- -

ratele against them, yet that débaned. her not from this pursuit.
Act. Crazg,.. Alt. ——. . ‘
Fol. Diccv..1. p. 138.  Durie, p, 835-
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1667. Yuly2:  Lown Branrvers against Watknessaty.

TiEe Lord Blantyre pursues a reductionof a.:bond, as being granted in his
minority. It was allsyed for: Walkimshaw, assignee t6-the bond, sbolvitor, Be-
cause there was no process intented against-him ‘intra . anpos utiles, till the pur-
smer was past twenty-five yeats. ¥t was answered, Phar the defender’s cedeént
was cited, to'whom the Bond wis granited, and this defender”s right witf fill iv
consequence, and there Wat nio-fiecessity to cite himt e the same way ; thite dfie
service of 'ant héir may be reduced wittiout calling of his creditors, or those that
are infef® by himt: o AN St e

The defendes anvwered, "FHiat His assignation was intimated before the citationr
against his ¢edent, whiclk cannot” be’ miskenned by the parsier, to’ whoar the

intiimation was thade, after which the cedent hud fo righe, and any citation
against Biin was of ho mtortrent' ;. neither is the case’ attki to the reduction of a-

retour, whereinr the reduter doth neither know, 1ot is obliged €6 know, the cre-
ditors rights. , o ) ‘

~ Titx Eorps found that the assignee, after the intimasion,” behoved t5 be cited
intra arinos wtiles, bat they sustained ittprobation agairist the citation, made
against the assignee by way of defenve. Th thiscase it 'was not utged, whetlier
the intimatien. was personel to the pursuer, or only 4t His dweHtitig house ; or
whetlier it was recent: Before the citdtiont; for, if it were nof personal; or recetit,
it were hard to oblige the pursuer t6 rememBer so transiefit sit act, as’ o inti-
mation. :

. Yt was furthier alfesed by the defender, That there wis 5o lehion, Becadse he

offered him to prove, that the sunt was delivered to: the iiiner’s curafors, at’ lesist
to the minor-and his curators: jointly, whe being persons abundantly solvendo,
~ and very provident, the minor could have no lesion, seeing they . were compt-
able. It was answered, non relevat, unless it were alleged positive, that the sum
were utiliter impensum, for the minor’s profit; for, the minor has his option,

either to pursue the curators, as intromitting, or to reduce his obligation, . and .
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the curators not being in this process, no probation of the delivery of money to

them will bind them, but were there necessity, that_they were both cited, and

it instructed by writ. f - -

Tur Lorps repelled this defence, but ‘severals inélined not to sustain process,
till the curators were first discussed:; and whether the minor was lesed or not.
Fol. Dic. v. 1. p. 138, Stair, v. 1. p. 468.

SECT. XIX.

‘Citation in-Reductions of Judicial Deeds.

1661. Saly 24. ‘MitcHELS ggainst JorN HurchisoN.

Jean and Marion MircaeLs having pursued John Hutchison, in anno 163,
for reduction of a decreet obtained by him against them, as heirs to their father,
upon minority and lesion ; and alse, because their service, the only ground of
the decreet, was reduced in gnno 1656, wherein there was an act of litiscontes.-

tation now wakened ; the defender alleged he got wrong in the said act; be-
~cause, he having proponed a defence upon the pursuers behaving themselves as
“heirs, (no ways acknowledging their minority), he alleged they behoved to.

prove the reason, as well as -the exception, seeing they were both consistent 3
vet the act ordained him to prove his defence of behaviour, but did not ordain
t Tur Lorps found this allegeance relevant.

‘It was further alleged, that the reduction of the pursuer’s retouris not com-

-petent against this-defender, to reduce his decreet ; because the said reduction

was long posterior to his decreet, and he was not cited to the reduction. The
pursuers answered, they needed call none to the reduction of their retour, but.
the Judge,and clerk, and inquest ; and though the defenders decreet was ante-.
rior, they did notknow the same, having been obtained when they were within
twelve years of age, and never charged thereupon, before the reduction of their
retour, and so they never knew it, nor were obliged to know it.

Tue Lorps repelled this defence, and sustained the reason of reduction, unless

:the same were elided by the said defence, of behaving as heir.

Fol. Dic. v. 1. p. 138, Stair, v. 1. p. 3.



