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clad with pofletlion of the warrandice lands, becaufe there. could not be a title
for pofiefiion of the wargandice lands, until the principal lands were evicted ; but
in the mean time, the principal lands being poflefled, makes in effe@ the infeft-
ment of warrandice to be-clad with poffeflion thereof, juft 4 an infeftment of
warrandice lands doth not.prefcribe, but from the eviction of the principal; and
a bafe infef'tmentbeing, of its Own nature, a legal and valid inveftityre, wanting

tno‘folemai;tics,,‘fhough not fo fovereign as an infeftrent helden of the {uperior, it

ought not to be invalidate for want of pofleffion, ‘which, for the time, it was not
poflible to attain to; the purfuer, immediately after the diftrefs, doing all dili-
gence for-poffeflion ; elpscially confidering, that fince the ac of Parliament was
made for glle'regi{}iation of fafines, acquirers of land may as well come to the
knowledge of bafe infeftments ag ‘public, by the regifters.—1¢ was replied, That
by our law and ‘practigues, there is no difference betwixt infeftments of warrandice
and others; byt, Tudistinde, 8 bafe infefiment is pattponed to a public (being
{pecially year and day in poflettion).; and if this were not fuftained, then infeft.
‘pents given. to cautioners for their relief of debts, though bafe, thould be pre-
ferred; to .public infeftments, ‘though not clad with pofieflion till a diftiefs,
Likeas, the procurer of -a bafe infeftment might have helped himfelf, and caufeqd
the difpoger infeft him holden of the fuperior, or otherwife, not to haye pur-
<chafed the principal lands 5 or might have raifed a declarator of his right of war.
tandice. or intimated the Tame to the tenants, which would have made it equipol-
lent to a poffeffion before eviGtion.—Duplied. That - the purfuer opponed his in-
feftment and reply, and added, that the principal and warrandice lands were

ment of lands, to be holden of the granter, being fuperior, though he be but g
{fub-vaflal, and his feu not fo noble as the principal vaffals is, yet he is a lawfyl
vaffal by a lawful and valid right : And if no faul can be imputed to him, by
taking the principal laws fo holden, no more the warrandice which fucceeds in
the ;place of the principal, both being in one infeftment, and in one barony, at
leait by annexation, ‘ :

"TuE Lorps having heard the matter in their hail] prefence, {uftained the jy.
feftment of warrandice, Nota, Though they thought there was a difference be-
twixt infeftments of warrandice of this nature, and infeftments of Warrandice for
relief of cautionry, yet if that had been the queftion, 1 know not what deciﬁoi;
they would have given, ,
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1668. Februgry 20, MR Joux Forggs against IyNes,

MR Jouy Forses infifted in the caufe againft Margaret Innes, mentioned on-
the 8th.of January laft, for mails and duties, as affignee by Margaret Allardice,
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who being infeft in liferent in principal lands and warrandice lands; and the
principal lands being evicted, the and the purfuer, (her affignee) return vpon
the warrandice lands, wherein Margaret Innes is infeft in liferent by her hufband ;
who ftood publicly infeft therein, upoh theé Yefignation of Margaret Allardice’s
hufband ; and who alleged abfolvitor, becaufe the defender and her hufband being
infeft, and in péffeffion thel® twenty yétrs pait; have thebénefit of .a pofleflory
judgment, and fo cannot be put from her poffeffion, till her right be reduced.—
The purfuer answered, That the benefit of a poffeflory judgment can take no
place againft a-purfuit, upon an infeftment in warrandice, unlefs. the pofleflien
had been feven, or more years, after the eviciioh ; for beforethe eviftion, there.
oould be no purfdit uponr the infeftment of warrandice in the fame cafe, as an:in--
feftment of liferent 1s not exclidded by a poffeffion duridg the, hfband’s lifetime, .
when the wife--cbuld not. purfue.~~Fhe defender answered, That the purfuer.
ought, in 4 fetitbry jadgment, to have declured the diftrels, Before: ke .coild ptit
the defender frofa her: pdfleflion.—«The purfuer answéred, There was no declara~
tor reguired; but only the. evidtion;. which. gives imimediate Tecourfe apon. the
warrandice lahdsi o N g o
- Tae Lorvs répelied the défence; dnd fowhd no nieed of 4 -declarator, or feduc--
tion to attain retouife ; and that b poffeffory judgment Wwas not tompétent upon
any poffeffion; ahtérior t6 thé-evictioh. . . ci T

The defender frther alleged abfblvitor, becaufe this purfuit 1 -founded upon.
Mrgaret Altardice her infeftment ih watrdndice, which -is bife Holden of her
tofbanid; ahd the defender and Her hufbarmd’s infefirhients aré public, holdén.of
thie {uperior, and albeit poftetior to the infeftniert of warrandice, yet are préfer-
able 3 the infeftment of warrandice. being bafe, never. elad ‘with poffefflon.— -
The purluet arswered, That infeftments in. thre warrandice are fufficiently vali-
date by poffefion of the principal lands; efpecially now when &l fafines miift be..
regift¥até, as was lately found in fhe cafe of John Scot; No gi. p. 1318.: Amd
the faid Margaret Allardice has not unly been in poffeffion of the principal lands
fince her hufband’s death, but her hufbind ‘was in- full poffeffion. of both, Which
is- iore - than fufficient.—The pinfder answeréd, Thdt in Scot’s’ cafe this was
fingular ; that in John Sgot’s cafe; both the principal and warrandice lands were
granted in an infeftment ; -and fo the perfon inféft being in poffeflion of the prin-
cipal lands, his infeftment could ndt be. partly. public and- partly private ;. but .
this infeftment in warrandice is ex intervall. :

Tux Lorps repelled alfo the defence, and found the infeftment in warrandice
(though bafe) fufficient, the perfon infeéft being in poffeffion of the principal.
lands, albeit the infeftment in the warrandice lands was ex intervallo. .
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