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DESUETUDE.

1668, November 12, Patrick Park aggainst Nicon SOMMERVILLE.

TYATRICK PARK pursues a reduction of a bond of 1200 metks Scots, upon
“these reasons, first, Because albeit the bond bears borrowed money, and be

~in the name of Nicol Sommerville ; yet he offers to prove by Nicol’s oath, that
-when he received the bond, it was blank in the creditor’s name, and offers to
prove by witnesses, that the true cause thereof was, that — Sommerville,

Nicol’s brother, having win all the pursuer’s money he had at the cards, he being

“then distempered with drink, caused him subscribe a blank bond, for filling up
“what sum he should win from him, and that this sum was filled up in this-bond,
which he offers to prove by the oath of Nicol’s brother that won the money, and

_ the other witnesses insert ; so that the cause -of the bond being played money,
by the act of Parliament 1621, the winner-can have no more but 100 merks

thereof; .2dly, Before Nicol’s name was filled up, or any diligence or intimation

thereof, there was a decreet arbitral betwixt the winner and the pursuer, where-

in all sums were discharged ; which discharge being by the cedent, to whom the

bond was delivered before the filling up of Nicol’s name, or intimation thereof,

~which is in effect an assignation, excludes the assignee.—It was answered for
the defender, That he opponed the bond, bearing borrowed money, granted in

"his own name ; and though he should acknowledge that the bond was blank in
-the name, and that thereby his name being filled up, he is in effect an assignee ;
yet the bond being his writ, the bond cannot be taken away but by writ or

oath-of ‘party, and not by his cedent’s oath, or witnesses insert, unless it were

i to the cedent’s behoof, or without a cause onerous, as the Lords have found by
their interlocutor already ; 34dly, Albeit it were acknowledged to be played money,

the act of Parliament is in desuetude, and it is now frequent by persons of all

quality to play, and to pay a greater sum than 100 merks; 4thly, The pursuer

who loseth the money, hath no interest by the act of Parliament, because there-

by ke is appointed to pay the money; but the superplus money more thau
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1co merks, is appointed to belong to the poor ; and the deferder shall answee
the poor whenever they shall pursue ; but it is_jus tertii to the loser, who can-
not detain the money thereupen ; but whatever was the cause, the defender ha-
ving received the bond for a cause onerous, and being ignorant that it was for
any other cause but true bestowed money, he must be in tuto ; otherwise,
upon this pretence, any bond may be suspected, and the cedent, after he is de-
nuded by witnesses, may take the same way,

The Lord Advocate did also appear for the poor, and claimed the superplus
of the money more than 105 meiks, and alleged that the act of Parliament did
induce a vitium reale, which fellews the sum to all singuiar successers; and that
though ordinarily the cedent’s oath or witnesses be not taken against the writ,
yet where there is fraud, force, or fault, witnesses are always receiveable, ex
eficio at least, and ought to be in this case, where there is such evidence of
fraud, that it is acknowledged the bond was blank in the creditor’s name, when
Nicol received it, and the filling up was betwixt two brethren, and the debtoe
dwelling in town, did not ask him what was the cause of the bond; and that an
act of Parliament cannot fall in desuetude by a contrary voluntary custom ne-
ver allowed by the Lords, but being vitious against so good and so ‘public a
faw. . o

Tue Loros found the act of Parliament to stand in vigour, and that the loser
was liable upon the same grounds, and therefore ordained the suni to be con-
signed in the clerk’s hands ; and before answer, to whom the sum should be gi-
ven up, ordained Nicol’s oath to be taken when his name was filled, and for-
what cause. '

Fol. Dic. v. 1. p. 235. Stair, v. 1. p. 561,

1693. Fanuary 11. KinG’s Apvocate against MoNCRIEFF.

Tur Lorps advised the debate, mentioned 3d November last,* between Mor.--
crieff of Reidy and John Adam, craving to be admitted a macer on the King’s.
gift It was moved by some of the Lords, that there was a competition be-
tween two gifts, and each of them objected subreption and obreption against
the other, and that there was no way to know if his Majesty procecded ex certa
scientia et proprio motu, but By consulting himself, and laying the case befere
him.  Others answered, That this might be a bad preparative, to trouble the
King with points of law, and that it would reflect on the secretasies it the King
should say, that the one or both were impetrate from him without making him
understand the state of the case; and that wherever there were double gifts,
one of the parties would crave to have it remitted to the King. So it was vot-
ed, recommend to the King, or decide; and the last carried ; though all gifts

* & APpPENDIX.



