ADJUDICATION axp APPRISING. 299

(Extixcrion:)

safter; dwing which, by the late a& of Parliament, appuﬁng§ not expired m
anno 1632, were declared redeemable, or by fums receivéd frém fach as bought
from the appuier a part of the apprlfeﬂ lands.—It was (dfeged abfolvitot from
that member, of fat;afqﬂlon by the intromiffion daring thefe three laft years ; be-
caufe the aé of Parliament does not e\prefsly prorogate the reverfion, but de-
clares the lands rédeemable’ within théee years; but does éxprefs nothing to
whom the m'uls and’ ‘duties {hall belorig, 'w ‘hich caninot be imputed againt
the apprifer, to fatisfy the apprifing ; becaufe he enjoyed them as his own, the
apprifing by the law then ftanding, being expired ; et bona fide poff:for facit fiuc-
tus confumptus fuos, a and therefore a fubfequent law cannot be drawn back, to make
him account for that which he might have confdm\.d the more hv:fhly, thinki ﬁg
it his own.—It was anfwered, T'hat apptifings Wete odious, bemg the t"tkmg a-
way the whole right of lands, for a fum witlicut proportion to thé tiue value ;
and therefore all adts retrenching them, ought to be favourably interpreted, ef-
pecially where the apprifer gets all his own; and therefore the a®& declaring
them redeemable, mulft be underftood in the fame mfe as tlhy were before, ‘and
thqt was either by payment, or’ ‘thtromiffion. '

“Tre Lorps repelled the defence, and fuﬁdmed the decl arator, both as'to pay-
ment and intromiffion ; and as to the fum the apprifer got for a part of the land,
fold by him irredeemably, aiter the feven years legal was expired. And feeing the
acquirer of that right was called ; they found it alfo redeemable from him upon
payment of the price paid for it, cum omni caufa, and ‘he to be dccountable for
the rents, unlefs the purfuer would ratify his right, as an irrededimable right ; in
Whlch cafe the price thould be accountcd as a paxt of the {fums '1pp11h,d fu

utau 7), L. p. 34[

1669 _‘7ammry 14.
2 ALE‘(AWDER MK exzie of Pitplafle agmmt Ross of Auchnuecxx

ALC\A\:BEK'M‘KEN £ having tight to. two comprifings of the lands of Auch-
inleck, one in annp 1644, and another in anno 1647, which being alleged to have
been fatibfied within the legals, 5, and the matter referred to an auditor, who re-
ported thele points to the Lords : - 1mo, Whether the apgrifer {hould account ¢
the mails and duties, {o as to impute the fame to both appiilings, as to years atter
the fecond apprifing, or to Impute them wholly to the firft apprifing (humn" its
kgu‘], and then to the fecond apprifing during its ]egal It was al’enm’ for the'
apprifer, . that he having two trtles in his. perfon it-was free for him to impute his
pmzd’hon to either of themr; and ;
option; but to impute propmtxomhv to both ; albeit in law, wlien receipts are’
not {pecielly as to one caufe, electio ¢ff a'euzzwz“ “2do, When a.]y payment is
made by a debtor to his credjtor indefinitely, it is'fiill imputed to the annuairents’
in the firft place, before it can fatify any frock ; {o that’any {u.tl°fda on gotten
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(ExTiscrion.)

by him, muft firft be imputed to the annualrent of both the fums, and then to the
ftock of the firft.—It was alleged -for Auchinleck, That the intromiffion could
only be attribute to the firft apprifing; 1mo, Becaufe by that right the apprifer
entered in pofleffion, and cannot invert his pofleflion to a third party’s prejudice.

2do, The firft apprifing ¢/t potior jure ; for if the two apprifings were in different
perfons, he that had the fecond, could never attain pofleflion againft the firft.
3tio, In dubio folutio ¢fl imputanda in duriorem fortem, and therefore to the firft
apprifing ; for if imputation be made to both, the firft apprifing will not be fa-
tisfied within the legal, and the debtor’s right will be taken away, which is moft
unfavourable. 4%, The apprifer, as he did not poflefs by the fecond apprifing,
fothe could not, becaufe the firft apprifing carries the right of property, and the
fecond carries only the right of reverfion. o _

“TuE Lorps found the poffeffion was only to be attribute to the firft apprifing,
and not ta the fecond, while the firft were fatisfied.

"The next point was, that it was alleged the apprifer had fold a part of the
lands within the legal ; and therefore the worth of thefe lanc_is ought to be allowed
in fatisfaction of the fums.—It was anfivered, That the apprifer could not dif.
pone the lands. fimply, but only his right of apprifing, which would. ftill be re-.
deemable from his affignee, as well as. from himfelf, . ‘

"Tne Lowrps. found, That he was not accountable for the whole value of the lands.
difponed, but for wha.trfums he acually received for the lands difponed, to be
proven fcripto vel juramento. o |

The next point was, as to.the prices of the victual, whether the fiars, or great-
eft prices were due..

TrE Lorps allowed the debtor- to: prove the greateft prices, and alfo to pro-
duce the fiars, referving to themfelves the modification; next, as to the rental,.
the apprifer defired a joint probation, efpecially it being in. the Highlands, where:
the witnefles are fufpect.

Tue Loros would not grant a joint probatien, hut ordained the. probation to.
be by witnefles above exception..

Fol: Dic. v. v p. 21 Stair, w. L. p. 580..

R

1677. Fume-26.  MaLLocs ggainst the Rticr of David Boyd:.

A secoND comprifer having purfued a declarator, that the prior comprifing was.
fatisfied by intromiffion ;. and the defender having, in the count and. reckoning,,
given in an article of deburfements for profecuting and defending of procefles.
concerning his right; the Lorps found; That as to. the extinguithing of the
comprifing upon the account of intromiffion, the expences in deducing the com-
prifing and obtaining infeftment, were only to be allowed ; but not any other
extrinfic deburfements: But the comprifing being extin¢t and fatisfied, if there



