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addebted by him to Falconer of Ballandro, who was common debtor
to both the parties, .the- ore, viz. Halkerton feeking the fame from Allardes, as
affignee made thereto by Ballandro; and the commiffary feeking the fame, as a
creditor, who had arrefted in Allardes’ hands, and had obtained decreet againft
him, to make certain of the annualrents of the principal fum furthcoming to him,

upon Alardes’” oath and confeflion, whereto he had referred the debt, and where-
-upon he had obtained decreet before the Lords, in June 1627, for fo many of the
-annualrents, which Allardes then in his oath had granted him to be addebted ;

for the principal fum was not arreftable, being owing by an heritable bond.
Halkerton’s aflignation was before the arreftment, which arreftment was executed

in gnno 1625, and the annualrents controverted for, were for the years 1626 and

1627, and {o for the two crops, after the year Wherem the arreftment was ex-
ecuted, . albeit in the execution, both all the bygone annualrents, and alfo the an-
nualrent for all terms and years to come were arrefted.. THE Lorps found,
That the arreftment could not extend to any annualrents of any years to come,
fubfequent after the time of the executing of the arreftment, albeit the fame was
specifice made, both of bygones, and in time coming; for they found, That the
annualtents of years thereafter could not be arrefted, by that arreftment, and

that the fame could not extend thereto, but only to the annualrents owing, and

which the debtor was owing at the time, or to fuch terms as were begun, and run-
ning at that time, and could not comprehend terms which began after the ar-
reftment j and therefore preferred the aflignee to the arrefter, notwithftanding of
his fentence, which decerned him to be payed by Allardes, of thefe terms fore-
faid, and fuperceding the execution, while the terms decerned fhould be paft ;
and found the aflignation preceding the arreftment to be f{ufficient, for the affig-
nee’s probation, albeit it had never been intimated, feeing the affignee had receiv-
ed payment from Allardes as aflignee for divers terms of the annualrent, after his
aflignation, and before the arreftment, which was as good as an intimation ; nei-
ther was it relpected, what the arrefter alleged, that the debtor’s felf had received
payment divers years of the annualrent from Allardes, fince Halkerton’s afligna-
tion, which he alleged to be a prefumption of fimulation betwixt the cedent and
aflignee ; which was repelled, in refpe¢t of divers other years fince, and before
the arreftment, paid to Halkerton, as affignee; and fo the affignee was pre-
ferred.

A&. Hope & Falconer. Al Clerk Gibson.
Fol. Dic. v. 1. p. 57. Durie, p. 329.

1669 Fuly 28. LrsLy against CUNNINGHAM.

LESLY havmg arrefted certain fums for payment of a tack duty due to him : It
was alleged for the party, in whofe hands arreftment was made, That the arreft-
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ment . could not veach any further than for the tack.duty arrefted, which was
due the time of the arreftment, but net for any term following the arreftment,
becaufe arreftment being a. legal execution, can no more proceed npon a debt,
before the term that the debt be due than apprifing ; and further alleged, That
they had made payment of the fubfequent terms to the debtor, which they were
in bona fide to do, knowing no law nor cuftom to the cantrary. ’

Tux Lorps repelled the defence, and found the arreftment to be valid for that
term’s duty that was then running, and found that the arreftment was rather like
to.an mhrbluon than an apprifing, which gave prefent payment.

Fol. Dic. v. 1. p. 57. Stair, v. 1. p. 649..

* Gosford: reports the fame-»café thus:::

Tx an-attion to make arrefted goods farthicoming at the inftance of the reli& of”
Mi George Lelly, who had arrefted in the hands of Duke Hamilton the fum of

money due to -Cunningham, who was cautioner in a tack!¥or the tepant : The

quefion was, That the purfuer had. arrefted for a term’s duty which was only in.

girsu, and the term not come,; before which it was not due.—It was allered, That
the ténant himfelf not being lidble, neither he, far lefs his.cautioner; could be de-

cerned to make payment as debtor ;. and confequently, cautioner’s money could-
Tur Lorps, notwithftanding, did find the arreftment valid, .

not be arrefted.—
in refpe@ that the. fubfequent term’s duty was conflituted by a preceding tack,
for which arreftment might be_ wfed, as being only pignws pretorium, which did
refolve in a fecurity, that the term of payment being paft, the fums arrefted might

bie made furthcoming ; and in law ubi cessit dies licet nondum- venst, fuch diligen- .

ces.are allowable,
| Gogfird, MS. p. 78..

105 Fanuary 31.
Jorx Corse, Writer, ggainst. GEORGE MasTerRTON, Portioner-of "Bothkenner.

Tux decealed George Mafterton infefts Margaret Dalrymple, his-{poufe, in the
liferent of fome houfes. After his death the marries one Muirhead ; and  he be-
ing debtor to-Cotfe in a_{fum of money, Corfe arrefts the rents in. the tenants.
hands, as falling under his-debtor’s jus mariti. George Mafterton, the firlt debt-
or's heir, and the fiar of the lands, compears, and alleges, Corfe’s arreftment is
null, becaufe the fubje@ arrefted was.no debt, and had no being at the date of

the arrefiment, becaufe the exiftence of. the debt depended on the two joint lives -

of the hufbamd and the wife; -and. if any of the two had died before’ the ‘term,

there_was nothing due, and {o the arreftment fell to the ground } -and what makes.

it due, i the liferentrix outliving the term, and till then no arfeftment’ could afe
foc it ; for, before that, it was a non ens, and. the arreftment had no founditing .
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