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1314 BASE INFEFTMENT.

It was answered, that albeit, in competition betwixt bafe infeftments, granted te
children. and infeftments granted to ftrangers upon onerous caufes ; the childrens
infeftment, though prior, and though referving the father’s liferent, .ufes to be
preferred ; yet here that holds not, for both infeftments are granted to children,
both of one date, and neither of them to ftrangers, or upon onerous caufes ; and
therefore the refervation here is without fufpicion of fimulation. and the father’s
poﬁ’eﬁicn muft vahdate both the fecond fon’s annualrent, and the eldeft fon’s
property. -

Which the Lorps found relevant, and that the father’s poffeffion by this refer-

- vation, -did fufficiently validate both the fons’ inteftments ; and that the poffeflion

of oneé after his death; or of any fucceedmg in his right, did not exclude the other,

Fol. Dic. w. 1. p. 90. Stair,v. 1. p. 546.

* ¥ Gosford reports the fame cafe :

. /Davip. Getmistigson, heritor of the lands of Barfilly, did infeft his eldeft fon,
and apparent heir, in the fee of the faid lands, referving his own liferent ; as like-

‘wife, at that fame time, did infeft his fecond fon in an annualrent out of the fame
“land, with the like refervation of his liferent, bath which infeftments were grant.

ed bafe to be holden of himfelf. James Chriftie, writer to the figmet, having
comprifed 'the right of the fee from the eldeft fon, as being infeft by the Earl of
Rothes’ fuperior, and George Shein having adjudged the right of annualrent

.from the other fon, they did both purfue upon their {feveral rights for poffeflion.

—TuE Lorps preferred the adjudger, notwithftanding it was alleged that the
comprifer was publicly inteft, and in poffeflion; becaufe the Lorps found, ‘that
the father, who was.common author te both the fons, by referving his own life-
rent, both the rights were clad with pofleflion and became public ; and being of
different natures, were -confiftent, and had no refpe@ to the infeftment granted
by the fuperior, which was null, both the infeftments being bafe holden of the
father. :
Gogford, MS. No 12. p. 5.
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1669. Fily 16. GarNER against CoLvin,

Jamzs CoLviN having apprifed the lands of Lady-kirk, and fome tenements in
Ayr,:and being infeft therein; Garner’s wife and baimns raife a reducion, ‘and
allege, that the apprifer’s right % null, as to the - tengmients in Ayr, becaufe John
Garner had never right thereto, but the right was orlgmaﬂy glanted to youngb
}ohn Garner the purfuer, by his mother’s brother. The defender answeéred, that

the faid right muft be affe@ted with his apprxﬁrrg, as if it had beéefi in the fathei’s
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iperion, becaule young Garner was then an infant ih hisfather’s family ; and al-
beit the right be granted by his uricle, yet it is neceffarily inferred to be acquxred
by the father’s means, becaufe it bears not for love and faveur, but for fums of
money, and the uncle had bairns of ‘his own. It was answered, that albeit the
right had been acquired by the father’s means, yet it is anterior to the apprifing,
and fums on which it proceeds, whereupon nothing can be taken away but what
is pofterior thereto, albeit there were a declarator and reduion intented for that
‘purpofe, as there is none.

THE Lorps {uftained the allegeance, and reduced the ap»pnﬁng ay to thefe
tenements.

2dly, The purfuer alleges the appriling (as to Lady kirk) nuft be. reduced,
becaufe the purfuers produce a prior infeftment grantéd By John Garnen to his
wife in liferent, and his bairns in fee. It was anspered, that the . {uid inféftment
was bafe, never clad with poffeffion. The purfuers replied, thay the father’s liferent
not being referved, the continuation of poffeflion was as lawful adminiftrator to the
purfuers bairns, and if need be, it is offered to be proven he had a factory from
* them. ' The defender answered, -that- o father’s poffeflion ;being continued, was
never found to validate a bafe infeftment granted to-his children; albeit” his life-
rent were exprefsly referved ; but it is ever accounted a latent fraudulent deed,
and a fadtory can be of no more force then a refervation, otherwife it were impof-
fible to obviate fraudulent conveyances betwixt fathers and children. The pur-
fuer answered, that albeit {fuch refervations are not valid in rlghts freely granted
’by fathiers, yet it meéts not this cafe efpécmlly where there’ ‘was-afy dritexior one-
tous caufe ; John Garner bémg 6tﬂlged by his contvac : of mamage, -that what
lands he fhould acq«mm, ﬂloiﬂd be to ‘his ‘Wlfe in hfercnt and to the balrns of tihe
marnage, :

Tre Lorps found that the bwms mf’ei’tment granted by thER‘ fatbcr albext hc
had pofleft by a fattory’ from them, ‘was not clad with poffeffion, or fufficient to
exclnde 2 pofterior public infef'tme‘nt and that the claufe in the contra& was but
1o fubflitute the children heirs to their father in the conqueft.

Here it was not alleged, that the fackoey.was made public by procefs founded |

at the father’s inftance, or otherwife in this procefs. The defender, to fatisfy the
produétion of an aﬁigaatlon, upen which. the apprifing proceeded, which the
purfuers offered to improve as falfe in the date, now produced another afligna-
tion of the fame date, and declared he abode by the fame as of that date ; and
that it being amiffing, he had caufed the cedent to fubfcribe another of the
fame date with the firft, which did exprefsly bear refervation of another afligna-
tion formerly fubfcribed, which he did alfo abide by, as truly {fubfcribed, but not
of the date it bears, but of the date of the true affignation infert therein.
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Tue Lokps fuftained the affignation now lat produced, and quarelnrdtoi
the other affignation, though another date was 1nfert than when it was: fubfcrlbed,

'for the caufe forefald

Fol. Dic. v. 1. p. 9o. Stmr, . I.Iﬁ. 633.

-1630. - Fanuary 16.  Barcray of Bufbie against GEMMEL.

A ratrer’s.pofleflion upon a-referved liferent, held to fupport a- bafe right in

favour of an infant daughter, in-oppofitien to pubhc rights-of pofterior. date and ,
.this pnor to the:act 169 3, C. 13.

1 Fl. Dic. . fr.,p. 90.

E X See the partlculars of this cafe, taken - from the Seffion, Papers in Advo-
cates lerary, woce FACULTY, \ v

*_ % By the a& of Parliament 1693, chapter 13.1t is enaé’ted That all infeft-

* ments, whether of property of annualrent, or-other real rights, whereupon feifins

¢ for hereafter fhall be taken, fhall in all compeutlons be preferable, and prefer-
¢ red according to the date and pnouty of the regiftrations of ‘the feifins, without
s refpeét to the diftinétions of bafe and public mfeftments, or.of being cled with

pofleffion, or not ded with pofleflion, in all time coming.’
Acts Qf Parliament, v. 3. p. 390.

o There remain four Se&ions more of the title Basz InrerTaEnT. §ee Vor. IV, ‘



