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pecially if- thet debt was contradted before the. bond of ‘provifion was granted
and while it remained in the father’s cuftody, and fo in his power to be reduced
at his pleafure.—Iobel’s reason -of reduction was, That albeit Sheins” apprifing
was prior,’ yet there was. o infeftment thereon in Sheins’ perfon, bearing to be
‘on an aﬁignatxon to the apprifing by Sheins to- Collingtoun ; but any. mfeftment
produced i 1n. Collingtoun’s perfon, bearing to be on an aﬂignatxon to the ap,
prifing by Sheins. to Collingtoun ; which aﬁignat}on is not produced ; and fo
Sheins’ infeftment, ﬂowmg from Collingtoun, is null, becaufe Collingtoun’s right,
from umgquhile Sheins, is wanting, which is the mid-cuppling. 24, Sheing’ ap-
prifing being en two fums ;-the one whereof was_:to. the behoof of a’cautioner
who had paid the debt, and taken the .aflignation ,in Shems ‘name. to his own
behoof ;- which epytionet being conjun& cautioner with James-Arnold, the cem-
mon atithor, and hiaving -a’ claufe of relief, meither he, nor Sheins “iatrufted, by
him, could juitly or validly apprife. .Arnold,. the cautioner’s lands for the whplg

{um, bug behoved ta deduét. the other cautioner’s part; and fo the apprifing is

upon, invalid grounds, -and thewghy ds null; and albeit puor to Ifobel Arnold’s ap-
“prifing, yet fhe has the only valid apprifing.—It was answered for Sheips, That

the firlt reafon was not competent tq the purfuex, . foz it was jus tertii to her what

plOgI‘CfS Collingtoun had from umqubhile Sheins, fecing fhe derives no right from

him. 2do. This Collingtoun, by his right, ‘grantéd to this Sheins, acknowledges.

that ab origine the infeftment in.C eglmgtoun s father’s perfon; was.to Sheipy
behoof, which'is a {ufficient adminicle in place of the aflignation: And to the
second veafon,. albeit it wereinftruted, it could; not-annul- the ‘apptifing: in foto,
but reftri@t it to.the fum truljidu€; efpecially feeing that ‘Sheins was ‘content ta
declare his apprifing redeémable, by payment of. the  funis - tridy tefting,  within
fuch times asithe:Lovds would appoint;; and. albeit the Lords:are! frict-in the : for-

malities of -apprifings When. they are: egpired; and carry.the :whole effate; though,

lmproportmnal yet duringthe-legal;: they allow them idfo Far as theyate. due
“Tng Lorbs. fonnd Ifobel :Arnold’s. firft reafon conmpetent: and- relevant: to her;
unlefs Collingtoun’s affignation were produced, - or the: tenor -of “it-‘proven; and
found the fecond reafon relevant, to reftriét the apprifing to. the- fum- truly duej
in refpect that’ ‘Sheins did'sof confent declare it. yet rddeemable for the true fims;

But they found Sheins’ allegeance, that the ground of :Ifobel Arnold’s apptifings.
~ was 4 bond of provifion,. poflesior'in date or delivery to-Sheins’ debt; relevant to-
prefer hima§ a canjund creditor for:histrue debt, theugh the aIﬁgnatmn fliould:

not be produced a,new one from Collingtoun being futficient. *See Jus: Tmrn
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1670, Surie 24. Marcarer HoME against Mr ANprEw Brysox.

In a reduction of a difpofition of lands, made by Andrew Bryfon to Mi An..

drew, his fecond fon of the firft marriage, at the inftance of Margaret Home, his'
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mother-in-law, upon the a&t of Parliament 1621, a5 being done in defraud of
her liferent provided by her contract of marriage, it was alleged for the defender,
That his right was for an onerous caufe, and condefcended upon feveral debts that
he had paid for his father. ‘Tne Lorps having eonfidered the difpofition, which
did only bear, forlove and favour, as likewife the condefcendence, that many of
the debts were after the difpofition, fo that his payment was voluntary ; they
did fuftain the reafon of reduétion founded wpon the purfuer’s contra&t of mar-
riage, which was prior thereto, notwithitanding that the defender did further
allege, that the purfuer had dotte no diligence before his payment of other cre-
ditors ; which the Levds did not refpe&, Ipecially {éeing fhe being his father’s
wife, he could not but know fthe was provided to a liferent. But, albeit the
cafe had not been fingular upon that head, yet the moft were of the judgment,

that@ fdn being i _familia, and getting an eftate for love and favour, he could
not prefer one creditor to another, and make the difpofition onerous thereby ;
which may be much difputed, feeing he was not put in mals fide by diligence ;
and {o he might lawfully pay any ereditor he koew would prevail in & reduction
of his right.

Fol. Dic. . 1. p. 1. Gosford, MS. No 258. p. 119.

ARESKINE against REYNoLDs.

1696. Fune 16.

Avrexanper Rxynoips having granted a bond of 2000 merks to Elizabeth
Guthrie, his future {fpoufe, or any perfon fhe fhould appaint, payable after her
deceafe ; which bond being now in the perfon of Arefkine, he purfues the chil-
dren of the debtor for payment; on this ground, that the debtor had provided
them to all his means and eflate ; which provifions being frauduleat in prejudice
of creditors, they are liable by the act of Parliament 1621, to make furthcoming
to the creditors, whatfoever they uplift by virtue of fuch fravdulent difpofitions. -
—The defender alleged abfolvitor, becaufe they did no way reprefent the de.
fun&; and it was unreafonable, and a novelty, to purfue children having received
provifions, as reprefenting their parents- by a paffive title, efpecially young chil-

dren that could not be hekrs.

Tur Larps repelled the defence, and found that it was not a pafiive title, as
teprefenting - the defund, but a paffive titie founded upon the a& of Parhamem
and-the.defender’s own fraudulent deed in accepting it, to exhauft the debtor’s
eftate, but allowed them to condeflcend upon any other vifible eftate that the de-
£unc had at the time of their provifions, that might purge the fraud and vitiofi ity

of thefe provifions.
Stair, 9. 2. p. 428.



