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was not excluded, but behoved to be in the fame cafe, as if it had been after:
But found, That the other apprifers, before they came in, behoved to fatisfy the
compoltion proportionally by the tenor.of the ad. (See RIGHT in SECURITY.)

Fol.Die. v. i. p. 17. Stair, v. i. p. i 6z.

167I. Yulv 4. LAIRD of BALFOUR against Mr WuLIAM DOUGLAS.
No o

The coming THE Earl of Airlie's eftate being apprifed by Ir William Douglas fince 1652,
inuate a, after. the legal was expired, Mr William was infeft; and, after his infeftment, the
from the date Laird of Balfour apprifed the fame land, and thereupon purfued the tenants forof the appri- n uis twsfo h hth ulb
fing, not of ipails and duties. It was alleged for the firf apprifer, that he mufl be preferred;
the infeft- imo, Becaufe he has the only right, having an apprifing expired, and infeftment

thereon, before the purfuer's apprifing was led, fo that co inomento that he was in-
feft upon his expired apprifing, the common debtor was fully denuded, and there
was no right of reverfion, or any other in his perfon that could be apprifed there-
after. It was anfwered, that by the ad of Parliament 1661, between debtor
-and creditor: It is provided, that all apprifings led within year and day of the
firft effedual apprifing, fhall come in therewith pari pafu; and therefore, the
purfuer having apprifed within year and day after the firft apprifer's apprifing be-
came effedual by infeftment, he mufl come in with him pari pafu by the faid'
ad, which makes no difference of expired, or unexpired, apprifings; and, by that
fame adt, the debtor is not fo denuded by the expiring of the legal and infeft-
ment, but that year and day is fIill allowed to fubfequent apprifers, which, in ef-
fed, is a prorogation of the legal as to con-creditors. It was anfwered, that the
adt of Parliament is opponed, bearing that apprifings before, or within year and
day after the firft effedive apprifing fhall come in fari pafu, as if one apprifing
had been led for all, which neceffarily imports the calculation of the year to be
from the date of the firft effective comprifing, and not from the date of the in-
feftment or diligence; for the coming in, as if one apprifing had been for all,
muft relate to the decreet of apprifing, which, as it is clear by the letter of the
ftatute, fo alfo by the narrative and motive thereof bearing that creditors did
itot know the condition of their debtor's eftate, which might be apprifed before
they could do diligence; whereas, before, they had only the benefit of reverfion,*
for remedy whereof, the Parliament brings in all apprifings that are before, or
within a year after the firft effedual apprifing, which before would have carried
the fole property, and fidionejuris, flates all thefe apprifings as led in one day,
fo that the remedy is fufficient, by having a full year after the date of the
apprifing, and corredory flatutes are to be tridly interpreted; and, if the date of
the diligence be the rule, an apprifing, after twenty years, might be brought to
admit a new one deduced after all that time, and not only fo, but the mails and
duties would belong proportionally to the laft apprifer, for twenty years before
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it was led. It was anjwered, that the year indulged by this at of Parliament No 9.
to con-creditors, muft be fron the time the appriling is effeaual, for the words
,of the Ilatute bear all apprifings before, or within a year after, the firft effeidual
comprifing, &c. fo that the year muft not run from its being an apprifing, but
from its being an effedual apprifing; and fo from the infeftment or diligence;
neither is the inconvenience fhunned otherwife, for the only way then known
for publication of real rights, was the regifler of fafines, and not the regiflter of
the allowance of apprifings, which is only made neceffary by an ad fince, and
it is very eafy to make fimilar executions of apprifin'gs, by taking away the co-
pies of denunciation of the ground, and citation at the dwelling houfe of the
debtor, but if once a fafine be in the regifter, all provident men take notice there-
of, and albeit a charge be fufficient inltead of a fafine which is not regiflrate, yet
the ordinary way of complqting apprifings, which the.law notices, is infeftment ;
and feeing apprifings are now rigorous rights, carrying any eftate without confider-
ation of the value, ads corredory of them ought to be extended ex aquo, and the
more ways con-creditors have for getting notice of the apprifing of their debtor's
eftate the better ; neither are the evil confequences, upon the other hand, of any
moment; it being the firilt apprifer's fault (if not his fraud) that he obtains not infeft-
ment, nor does diligence therefor; for he may of purpofe ly dormant, not only till

year anddayrun, butuntilthelegal expire, and thereby cut off.the diligences of all
other creditors; as in this very cafe, the irredeemable right of an earldom fhall be
carried for L. 1500, and all the other creditors excluded, fo that the apprifing is fo
far from making the cafe better, that it makes it inuch worfe, as latent and'frau.
dulent; for it cannot be imagined, that if the fecond apprifer had known that the
firft apprifing was led, but that he would have ufed diligence within the year, at
leaft within the legal;,for fo foon as he faw a fafine in the regifter, he did imme-
diately apprife.

THE LoRDS preferred the firft apprifer, and excluded the fecond; and found,,
that the year is to be reckoned from the date of the firft effeaual apprifing, and
not from the diligence, whereby it becomes effe6tual., In this procefs, the LoRDS
fuftained this reply, that the firft apprifing was for the behoof of the common,
debtor, or his eldeftfon; and that they would purge the fame, by payment of
what fums were truly paid for it to the apprifer, according to the faid ad of Par-
liament 1661, without any redudion or declarator.

FUl Dic. W. i. p. I7. Stair, _v.ii p. 74,7,
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