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lent to the debt, and satisfied it. The defender anssyered, That that which
-was here acquired was only:a fee for service, which:is alimentary, and the fee

will not be due, unless the defender ferve in, suitable condition; effeiring to his i

place ; and, therefore, it cannot be made forthcoming-tesany other use, - .
"~ Tur Lorps found, that.a fee, inso far as was necessary for the servant’s ali-
‘ment, conform to his condition of service, could not be tfeached by his credi-
tors, to whom he had made cessionem bonorum, except as to the. superplus, more
than what was necessary H and they found no superplus in this case. :
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'167 1;'. 7uly 20. LINDSAY of Mount agazn.rt MAXWELL oPKrrkconnel. .
- o }'[‘ o T LT

Lmns n‘ of - Movnt’ bei‘ng donatar to the ward: ‘of the ‘éstate of Kitkconnel,
‘by the death' of the late Laird, and minority’ ofthis Laird,T pursues the tenants
for mails and duties. Compearance is made for the apparefit: heir;as having
right by dlsposmon from his* grandmother to an apprising, led at her instance
against: Her son, and alleged, ‘That- there could be no'ward 5 betause Kirk-
fconnel the ngs vassal was denuded before his death and hrs mother as
“bond- granted by the defunct.to his own’ mother for the behoof of his son
and apparent heir, without ‘any onerous cause, and so ‘was null-and simulate,
and erfraudulent contrivance, in preludlce of the- ng‘és supenor of ‘his ca-
) sualty of ward and that it was found in ‘the case of ‘the Lord -Colvil, No 30.
“p. 8529. that'a vassal havmg married his apparent heirin lecto, it was found
a fraudulent prempxtatlon, in defraud of the ward. It was amswered, That
the allegeance was not relevant ; because, there was nothmg to hinder the de-
funct to have resigned-in favour of his apparent heir, without any cause oner-

ous, or to.grant him a bond ‘that hemight be infeft upon apprisiiig, orto grant .

vsuch a bond to any person to the hexrs behoof, he being in lege pousiie ;
ahd there can be no presumption of fraud, seeing he might have. ‘obtained his
son infeft directly, which the King refuses in-no case, when the granter is in
lzege poustie.

Tue Lorbs repelled the allegeancé for the donatar and sustained the ap- |

prising. _
The donatar further allegfd 'lhat by the aCt of Parliament 1661 betwixt

-debtor and creditor; it is provided, that the debtor “may cause’'the "appriser re-

~ strict himself to as much as will pay his annualrent, and ‘the débtor may ‘bruik |

 the rest during the legal ; and:now the donatar is in place ‘of the debtor; so
that, what superplus -there. is ‘more -than will pay the appriser’s annualrent,
must belopg to.the .donatar, It was amrwered, That this .clause is peculiar,

fand personal to debtoss, and cannot be extended to dona,!;a.ls, who are not men-
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t_i-oned\ therein ; because debtors, when they crave restriction, they are pre-
sumed as provident men, to uplift the rest for satisfying the apprising, or their
other debts, or for their subsistence ; and so being introduced wholly in their
favour, it cannet be extended in favour of the donatar to their prejudice: For
if the appriser possess all, the superplus will satisfy the apprising ; whereas, if
the donatar uplift the superplus, the debtor will be hugely. prejudged, neither

‘the apprising, nor any other debt of his being satisﬁed thercby, nor his heir en-

tertained therewith. .
Tue Lorps found, that this clause could not be e\tPnded to'a donatar;

" and that there could not be a waird, both by the decease of the appriser and

debtor. TR

The donatar further alleged, That the apprising was satisfied by intromissian
within the legal, which did extinguish the apprising, as o all effects and pur-
poses, as'if it had never been, and all parties return to their rights, as they
were before the apprising ; and so, consequently, the superior and his donatar
have the waid-duties, durmg the apparent heir’s minority, after the apprising
is extinct ; for the appr ising being but a collateral security, like an infeftment
for relief, it is jus resolubile, and doth not fully divest the debtor, who needs
not be reseased, as he would be in the case of a wadset holden. public ; but the

-debtor’s own infeftment revives and stands valid, and the apparent heir must

be infeft as heir to the defunct, which cannot be till he be legitime etatis, af-
ter the ward. It was amswered, That the allegeance is not relevant, unless the
gpprising had been satisfied: in the defunct’s Iife, for then his infeftment would
have rev1ved but if any thing remained due, the apparent heir hath the right
of reversion, as apparent heir, and intromission thereafter cannot revwe the de-
funct’s infeftment. -

Tre Lorps found, that, so soon as the apprising was extinct, whether befote
the defunct’s death or after, the ward took effect, and the donatar had right,

Ful. Dz‘c. v. 2. p. 78. Sitzir, v, T. p. 761

st A slmxlar decision was pronounced, Murray against Earl of Southesk
- No 7. p. 3477. woce DILIGENCE.
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1672, Fanuary 3. . - Lapy BINNIE ggainst Hucn SINCLAIR.

Tuz Lady Binnie having set a tack of her liferent lands. to Hugh.Sincla:ir,
pursues to find-caution for the mails and duties, or else to remove ; it was.gl-
leged; That the libel was not relevant, unless it had been libelled, that, at least
two terms of the tack-duty had been unpaid the time of the citation ; but there
is neither law. nor custom obliging every tacksman to find .cahtion, in case of

his poverty, or to forefault his tack. It was answered, ‘That the only grousnd



