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That being for the sum of L. 100, it was probable by witnesses; and a dis-
charge, granted by the Lord Rollo, bearing payment, the defender’s father
having lived long after the alleged cautionry, and no pursuit intented against
him daring his lifetime, and the sum libelled being but L. 100 ; the Lorps
\\7ou1d not sust'un a protrhse for relief to be proved but scripte .vel Juramcnto.

' .-Gogford, MS’ No 17. p. 7

_‘7’uly 1g. MARGARET COCK.BURN agamst ALLaN LOGAN

Ina pm'smt for ahment pursued at the sand Margaret’ instance against. the
nedrest of kin of William Logan, to whom she alleged she had born a child,

“under promise of marriage, which was proved by several witnesses, in a process
‘before the Commissaries ; it was alleged for the defender, That the said William,

granter of:the.promise, being dead seven years ago, and never ‘any action in-
tented against him for completing of the marriage, any such alleged promise

~was not probable but scripto ; and, as to any probation led before the. Commis-

saries, it was res inter alios acta. The defenders not being called, and the

Lorps having advised this cause, found it to be of a dangerous consequence to

sustain the probation of a promise of marriage, after the death of the granter,
otherwise ‘than by writ; and found the case far different, where a promise

‘might be proved by witnesses against the party, being alive, for solemnization,
seeing he might object against the witnesses, or propone intertogatories, for

clearing of himself, or allege relevant defences, which his nearest of kin could
And the.case being of itself most unfavourable, the Lords would

Fol. Dic. v. 2. p. 228. Gosford, MS. No 308. p. 135.

—

DrucHAR againit BRowN.

Wirtiam Cato having bought a web of plaiding from John Deuchat for

‘L. 44 Scots, for which Thomas Brown became cautioner, whereupon Deuchar

obtained decreet before the Bailies of Edinburgh against Brown, wherein the

-promise as cautioner was proved by witnesses ; Brown suspends, and raises re-
“duction on this reason, that the decreet was unjust, proceeding upon an un-

warrantable probation, admitting witnesses to prove a promise, or the emission
of words, where there is no bargain between the parties, which is only probable
by writ, or oath of party. It was dnswered, That a promise for whatever
cause, is valid and obligatory ; and there is no difference of naked pactions,
which were inefficacious by the Roman law, but are approved by the canon
Jaw, and common custom of nations; and as for the manner of Pprobation
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-thereof, the law: of nature and nations admits witnesses to be sufficient ; ‘and
though our custom hath very conveniently restricted probation’ by witnesses to
matters of small moment, not exceeding L. 100, where writ may and uses to
“be adhibited in penam m"glz'gentium, who if they do not write, must rest solely
upon their party’s oath, yet there is no restriction in matters of an hundred
‘pounds value, or under; ‘and therefore legacies of an hundred pounds- are pro-
‘bable by oath ; and ‘i -probation were further restricted, it “would stop the
-¢ourse of traffic amongst the meaner people, who, by a'trade in ‘public mar-
‘ket, neither use, nor can make writ in such cases. It wds replied, That our
‘law and custom hath not only limited the probation by witriesses upon the-ac-
count of the importance of the matter, but also upon the manner of engaging,
which if it be only by emission of words, these being so easily mistakerr by ‘the
hearers, the same is not probable by witnesses, as in the matters of warrant or

command, which is not probable by witnesses, so in verbal promises ; in which

rule there are very few exceptions, as fiist, Iegames not exceeding an hundred
pounds, made by defuncts on their death-bed, are probable by witnesses, ex Ja-

. wore ultime voluntatis ;—next bargains in the way of traffic, wherein there is a.

anutual onerous cause iz favorem commercii, are probable by witnesses; but a
promise without any cause onerous, or commerce, whereby a party doth either
gratuitously promise for himself, or becomes surety for anather; such promises,
though within an hundred pounds, are not probable by witnesses, which is
very necessary for the security of the people, and doth not stop trade, wherein
cautioners are not ordinary, and if parties trust to them, they must consider
their honesty as well as then‘ ablhty, and 50 must refer thelr pl‘OIIllS,e to theu'
oath.

+ Tre Lozps-having demurred upon thxs case, and havmg searched all -the
.decisions that have been thereauent they found such . gratultous promises, not
bemg in the way of bargain, -or commerce, or even in that Case Jf ;he party
‘bargained not for Himself, but became cautioner for another were not probable
by w1tne<ses, and therefore reduced the decreet.

Fol. Dic. v. 2. p. 227 Stazr, . 2. ?- 50

* % Gosford reports this case

Drucuar pursuing Brown upon an alleged promiise of payment of L. 70, as
*cauuoner for one-who had bought goods from him; ‘it was alleged for the de-
fender, That a promise was not probable, but scripto wel Jummem‘o. It was
replwd "That by the law and practick of this kingdom, a promise to pay a sum
-within L. 100 is probable prout de jure, for which several prdCthkS were pro-
duced It was duplied, That by our law and practack a debt. within L. 100

was probable by witnesses agamst .a person who, by his. px;omlse or transaction,

" became debtor proprio nomine ; but this action bemg to constltute a debt
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against an alleged cautioner for another person, there was neither law ner F prac-

_‘uck for it.

Tae Lorps having considered this case as of general consequence and to be

.a practick for the future, did sustain the defence ; and found, that the allege-
ance of one to be cautioner ex promisso for another, who was not concerned,

and had no benefit by the bargain or transaction betwixt either parties, was not
probable, but. seripto wel juramento; and that it were of a dangerous conse-
quence, where there was only nuda emissa verborum, if witnesses’ depositions
should be taken to constitute a debt against a person not concerned, seeing, by

the civil law, de verborum obligationibus, where the stipalation is betwixt par-

ties contracting, there are such solemnities required, and interrogatio et colggryc
FESPOBSILO. necessary to make one debtor.
. Gosford, MS. Na 445 P 233

1687,  Fune CoLquHnoun against M'Rak..

This allegeance, viz. That at the executing of the poinding or caption, the-
defender promised to pay the debt, was found probable by witnesses ;. but this.
mterleeutor was. stopped.-

Harcarse, (ProBaTION.} No 499, p. 225..
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1687. December 4. ——— againit PRovosT JOHNSTON..

Taz Lorps found it probable by witnesses, that a person in: prison was set at-
libcrty at the defender’s desire, and upon his promise to re-produce the other-
in’ prison at 2 certain day; though it was contended, That a promise is only pro-
bable seripto or juramente, except Wherc it 'is accessory to a bargam probablev
by witnesses..

Fol. Dic. v. 2. p. 228. Harcarse, (ProBaTION.) No 804. p. 223..
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1732, February 1g. KA,THARINE Harvie qgainst Crawrord of Milton.

Ina process of adhierence before the Commissaries, the pursuer offered to-
‘prove a promise of marriage and subsequent copulatxon which the Commis-.
saries sustained, the promise relevant seripto vel juramento, and the copulation:
prout dejure. Against this the’ pursuer applied te the Lords by advocatlon
insisting, that she should be allowed to prove the promise- by witnesses. Tug
TLorps refused the desire of the bill, See ‘ArrENDIX,

X ‘ ' Fol. Dic. v. 2, 2 228,



