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1669. February 13. Giisert M‘LirLaN against Lapy KIRKCUDBRIGHT.

10648 - POSSESSORY JUDGMENT. Skcr. 6,

GiiserT M‘LELLAN being infeft by the 'Lord.Kii'k‘cutllbri'ght in an annualrent

_effeiring to 4000 merks om of the lands of Auchinflour, thereafter my Lady -

.was infeft in property, or an -annualrent out, of the lands, at her pleasure, for
her liferent use ; .and after my Lady’s infeftment, my Lord gave a corroboratlvc
security of the property of Auchinflour, and stated the 4000 merks of princi-
-pal, and the 2500 merks of annualrent in one pr1nc1pa1 and infeft him there-
upon in property, wherein Gilbert was many years in possession before my. Lord’s
.death{ In the competxt:on betwixt my Lady and him, he craved preference
because he“was seven years in possession ; 2dly, Because his first right of an-"

_nualrent still stands and was_ corroborated ; and therefore as he would un-

+doubtedly have been preferrzd to my Lady for all his annualreats, for the sum
of 4000 merks by his first infeftment, which is pnox: to my Lady s, and as an
apprising by poinding of the grougd for these annualrents, though posterior to
my Lady’s infeftment, would be drawn back ad suam causam to his infeftment

_of annualrent, and ‘be preferred; so my Lord having voluntarily granted this
_corroborative security to prevent an apprising, it should work the same effect as

if an apprising had been then led, and an infeftment ‘thereupon, which would
have accumulated the annualrents then past, and made them bear annualrent

_in the same manner as this corroborative security does.

Tue Lorbs: preferred Gilbert for the whole annualrents of his 4000 merks,

.conform ‘to his first infeftment ; but would not sustain the corroborative securi-

}y, being -posterior to my Lady’s infeftment, as if it had been upon an apprising,

to glve him annualrent for 2500 merks then accumulated ; but found no meo-,
“ment in his allegeance of the possessory judgment, unless it had been seven

years after my Lord’s death, when my Lady might have preferred her nght

}and net contra non wvalentem agere.
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167 3. Decembzr 17 HADDEN agaz:mt MoIxg.

/

PATRICK HADDEN pursues 'the Tenants of the estate of Glenegles for malls
and duties. It was allrgcd for John Moir, Absolv1tor because he brooks by . a -
wadset from Glenegles by -virtue whereof he had been in peaceable Ppossession
more than seven years; and albeit the pursuer be infeft on an apprising an- .
“terior to his wadset, the defender having the benefit of a possessory judgment,
s secyre till reductxon. 2do, He is secure even as to ‘the pomt of right in a re--
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&uctmu, because he bemg mfeft base, the appnsmg was dedmed bef'ore ‘the

 first term of ‘the tenant’s payment, and the appriser infeft, 80 that the basé in- -

feftirient Was not a latent right retenta possessione ‘the timé "of- the\mfeftment
* “upon the apprising’; he did. ‘all possible- diligence, ‘anid: obtained possession) the
Jvery next term.- The pursuer answered, ‘That albeit a base’ infeftment might
Be preferable to ‘a posterior voluntary mfeftment obtained before the term at,

~ ‘which the base infeftment ¢ould possess, yet that cannot extcnd to an apprising, -

which is a legal diligenice; 2do, The pursuer is also infeft’ upon an apprising .

. deduced for the avail of Gleneglcs marriage;- which is debitum Sundi; and al. -

beit the apprising be after Moir's right, yet it is drawn back to- -the time the -
marriage fell, in the same way .as an-annualrent or feu—duty ;and bemg debztum
- Sfundi, and in effect'a part of the superior’s reddendo, it is: not excludel by = -
possessory judgment, -as hath been often times found i thecase of annualrents
and feu-duties. The defendex repized That the-avail -of the martiage was ex-
“orbitant, whereas it-is  decerned to be L. 8000,: _Gleneglesé fental beéing but
L. 6600, and having as much debt as-the worth of his- Iand,: w}nch was not’ re~

presented to the Lords; But supprest by :collusion to- exclude credizors y-and” al- -

beit it.be pretended. that the, defender was called, he is: nots rcompearing... It -
was Juplied, That the vassat haxmg such a rental, whatever hid personal - debts
were, he could not evacuate the superior’s casualty thereby, and the modifica-
tion-being in- arbztrw _;udzm, it-hath a great: Iamude and could not be recall-
ed ; for the Lords may, and have modxﬁed one, two, or three years rent for the
C marnagc B - L
~ Thae Lorps found the - defender s allegeance upon the possessory judgment et
levant agdinst 't ‘the first apprrsmg, and found the question “of- mght betWee‘n"the
. base mfeftment and the apprlsmg‘ could not be determmed in‘this proce’sS’ ‘but in
a reduction but found the apprising upon the marriage,. to be -drawn back to
the rttme that the mamage 'was due,’ and, that being :debituim’ fundz it excluded
a possessory Judgmcnt ‘and found if the avail was exorbltant to the prejudxce
of ;creditors who compeared not,” the personal*debts being supprest “the Lords
woulc’[ consider the same, ‘and ordained condescendences to ‘be.given’ in, such as
Would maka abatcment Beyond the Lord Ordmary’s‘latrtude o

Fal Dic.v. 2. » 91{, Stazr, 0.3 P, 242, -

- * Gbsford reports thlS case: b

PATRICK HADDEN, havmg éompmsed ‘the esta&e ofa?GE’négm *dxd’ pursue
John Moir for the mails and duties of a part. of the-tands! *passcssec} by him.
Tt was alleged for the defender, “That he could not -be-Jiable; beeause he : ‘wag:

infeft upon a wadset to the said lands, prior-to the- pursper’é ccmpnsmg the
satie; and by virtue thereof had been’ seven years in possessmm » Jt'was replzed; e

‘That albelt the wadset was pnor yet it was. only a base rnght ‘never had Wlth:
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prxsmg, proceeding upon a decreet of llqmdatmn of the avail of Glenegles
marriage, which was debitum fundi, and | prior to the defender’s wadset, It was
duplied to the 157, That albeit the wadset was_a base ri ght yet the dcfender upon

the first terms of payment, having done all diligence, and entered into posses-

sion, the intervening comprising could not be preferred, whxch is only allowed-

where those who have base rights are pegligent, and may enter to the- posses-
sion before the posterior public right ; and, as to the comprising upon “the de«
creet-of the liquidation upon the avail of the marriage, it is no real right of its
own nature, but a constitution.of a debt, whereupcn a comprising may follow,
and there being no infeftment, it cannot prejudge a posterior wadset, whereup-
on mfeftment followed and possession. . TrE Lorps did find, that thacompnsmg

and infeftment intervening betwixt the wadsetiers basé fight, and first term of .

payment, was preferable in law, notwithstanding that the wadsetter could do

no diligence before the term, and likewise, that the comprising upon the liqui-

dation of avail of the marriage, was preferable to all hase rights, albeit clad
with possessmn the same being debitum fundi, and due to the superior after h-

quidation, after which it became as real to aﬁ'ect the lands, as a feu-duty a-
gamst all singilar succéssors who were not confirmed by the superior. .
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I a pursult at Balhe Boyd’s mstance for maxls and dutles as bemg pubhc-

ly infeft upon a comprising, it was alleged for the defender ‘That he had pos~

sessed by virtue of an apprising at his instance, and so could not be liable for
bygones, being dona. fide possessor. It was replied, That the pursuer being

first infeft by a public 1ight had good interest 1o pursue for the whole mails -

and duties since his comprising, and as the common debtor would have been
liable, so ought the second compriser, who had only jus reversiouis. ‘Taz LORDS
did sustain the defence. nolthhstandmg, and found that a second compriser

entering to the possession, was not liable for any mails and duties before cita- .

tion. It was farther a/leged, That the defcnder had the benefit of a possessory

judgment, and so could not be decerned for mails and duties, until his right
.Were reduced. It was replied, That the case being betwixt two comprisers, and - -

not betwixt two ‘heritors who- had several dispositions. of one and the same
lands, nor betwixt the pursuer and the annualrenter who had comprised for by-

gone annualrents, the defender could not crave the benefit of a possessory judg.

ment. THE-Lorps did repel the defence, and found that a second compriser
having. only mzdum Jus reversionis -of the first compmmg, albeit as to by-
gones he was’ bona Jide possessor, yet he could not cravg the benefit of a pos.--
ﬁgs,sory Judgment not being in the case of an annualrenter, who had compris-



