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1669. February 13- GILBERT M'LELLAN against LADY KIRKCUD1ERIGHT.

GILBERT M'LELLAN being infeft by the Lord Kirkcudbright in an annualrent
effeiring to 4000 merks oat of the lands of Auchirflour, thereafter my Lady
was infeft in property, or an -annuwlrent out of the lands, at her pleasure, for
-her liferent use;,and after my Lady's infeftment, my Lord gave a corroborative
security of the property of Auchinflour, and stated the 4000 merks of princi-
pal, and the 23500 merks of annualrent in one principal, and infeft him there-
upon in property, wherein Gilbert was many years in possession before my Lord's
death: In the competition betwixt my Lady and him, he craved preference,

because he'was seven years in possession ; 2dly, Because his first right of an-
nualrent still stands, and was, corroborated; and therefore, as he would un-

vdoubtedly have been preferd to my Lady for all his annualrents, for the sum

Of 4000 merks by his first infeftment, which is prior to my Lady's, and as ad
apprising by poinding of the groupd for these annualrents, though posterior lto
my Lady's infeftment, would be drawn back ad suam causant to his infeftment
of annualrent, and be preferred; so my Lord having voluntarily granted this
corroborative security to prevent an apprising, it should work the same effect as
if an apprising had been then led, and an infeftment -thereupon, which would
have accumulated the annualrents then past, and made them bear annualient
in the same manner as this corroborative security does.

THE LORDS preferred Gilbert for the whole annualrents -of his 4000 merks,
conform to his first infeftment; but would n6t sustain the corroborative securi-
ly, being posterior to my Lady's infeftment,.as if it had been upon an apprising,
to give him annualrent for 2500 merks then accumulated; but found no mo.,
ment in his allegeance of the possessory judgment, unless it had been seven
years after my Lord's death, when my Lady might have preferred her right,
and not contra non valentem agere.

Fol. Dic. v. '. p. 91. Stair, v. J. p. 604.

See Gosford's report of this case, voce QuoD POTUIT NON FcIT.

1673. December 17. HADDEN against MOIR.

PATRICK HADDEN pursues the Tenants of the estate of Glenegies, for maily
and duties. It was alleged for John Moir, Absolvitor, because he brooks by' a
wadset from Glenegies, by virtue whereof he had been in peaceable possession
more than seven years; and albeit the pursuer be infeft on an apprising an-
terior to his wadset, the defender having the benefit of a possessory judgment,

Ais secure till reduction. 2ao, He is secure even as to the point of right in a re-
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'dutidig because he being infeft base, the apprising was deduced before the No 4
first term of-the tenantspayment, and the appriser infeft, so that the base in-
feftnent was not a latentright -retenta possessione the titm-of the infeftment
upon the apprising; he did all possible- diligence, 'and obtained possessior the

very next term. The pursuer answered, That albeit a-base infeftment might
be preferable to a posterior voluntary infeftment, obtained before the term at,
which the base infeftment tould possess, yet that cannot extend to an apprising,
which is a legal diligence. ado, The pursuer is also infeft upon an apprising
deduced for the avail of Glenegids marriage which is debitum fundi; and al.-
beit the apprising be after Moir's right, yet it is drawn back to the time the
marriage fell, in the same- way as an annualrent or feu-duty; and being debitu

fundi, and in effect a part of the superior's reddendo, it is not excludea-,by- T
possessory judgment, -as hath been often times found irr the case of annualrets
aid feu-duties. The defenderorlied, That the avail of the marriage was ex-
orbitant, whereas it is decerned to be L. 8ooo,- Glenegief riental being but
L. 60oo, and having as much debt as the worth of his lAnd, which was not re-
presented to the Lords-, but spprest by;dollusionto exclude credildrs ;--atrd al-
beit itbbe pretended that the, defender was called, he is not compearing. . lb
was duplid, That the vassal having such a rental, whatevei hig personal- debts
were,- lie could not evacuate the superior's casualty thereby, and the modifica-
tiowbeing in arbitriojudicis- it bhth a greit latitude, and could not be recall-
ed; for the Lords may, and have mouified, one, two, or three years rent for the
marriage.

THie. found the-de der's allegeance upon the possessory judgment rei
levant aginsft he*firsv apprisig' ,nd fdund the question oftight betweenwthe
base infeftmiit and the apprisng could not be determindd idn this proces but in
a reduction - but- found the alprising upon the marriage, to be drawn back to
ihe time that the marriage was due, and that being debitedn fundi it excluded
i poisessory judgment; and fuid if the avail was 'exorbitant to the prejudice
of;creditors who compeared iot, the personal'debts being su pest, the Lords
would consider the same, and ordained condescendences to -be given in, such as
would make abatement Beyond the Lord Ordinary's'latitude.

'Fol. DiCi-. -2. p. 9 tiv p~z

Gosord reports this case:

PATRICK HADDEN, ha ving comprised the estaV~f E bheiic purste
John Moir for the mails and duties of a part of the- laii'pesessec by him.
It was alleged for the defender, That he coulh' not b liable because he -was
infift upon a wadset to the said lands, prior, to the pusper'4 comprising the
sAme and by virtue thereof had been 'seven years in possessior. It was replied -

That albeit the wadset, was prior, yet it was only a bas6 right, never had with
possession before coxpprising; likeas, the pursuer was infeft iupop another com -
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,No 49- prising, proceeding upon a decreet of liquidation of the avail of Glenegies'
marriage, which was debitumfundi, and prior to the defender's wadset. It was

duplied to the st, That albeit the wadset was-a base right, yet the defender upon
the first terms of payment, having done all diligence, and entered into posses-
sion, the intervening comprising could not be preferred, which is only allowed
where those who have base rights are pegligent, and may enter to the posses-
sion before the posterior public right; and, as to the comprising upon the de-
creet of the liquidation upon the avail of the-marriage, it is no real right of its
own nature, but a constitution of a debt, whereupon a comprising may follow,
and there being no infeftment, it cannot prejudge a posterior wadset, whereup,
on infeftment followed and possession. THE LORDs did find, that the-comprising
and infeftment intervening betwixt the wadsetters, base right, and first tera of
payment, was preferable in law, notwithstanding that the wadsetter could do
no diligence before the term, and likewise, that the comprising upon the liqui-
dation of avail of the marriage, was preferable to all base rights, albeit clad
with possession, the same being debitumfundi, and due to the superior after li'
quidation, after which it became as real to affect, the lands, as a fen-duty a-,
gainst all singtilar successors who were not confirmed by the superior.

Gosfor d, MS. No 650. p. 379.

1675. 7uly I5. BOYD against JUSTICE.

IN a pursuit at Bailie Boyd's instance, for mails, and duties, as being public-
ly infeft upon a comprising, it was alleged for the defender, That he had pos-
sessed by virtue of an apprising at his instance, and so could not be liable for

bygones, being bona. fide possessor. It was replied, That the pursuer being
first infeft by a public right had good interest to pursue for the whole mails
and duties since his comprising, and as the common debtor would have been
liable, so ought the second compriser, who had only jus reversionjis. Tax LORDs

did sustain the defence notwithstanding, and found that a second compriser
enteriog to the possession, was not liable for any mails and duties before cita-
tion. It was farther alleged, That the defendr had the benefit of a possessory

judgment, zind so could not be decerned for mails and duties, until his right
were reduced. It was replied, That the case being betwixt two comprisers, and

inot betwixt two heritors who had several dispositions of one and the salne
lands, nor betwixt the pursuer and the annualrenter wxho had comprised for-by_

gone annualrents, the defender could not crave the benefit of a possessory judg
ment. THE-LoRps did repel the defence, and found, that a second coinpriser
having, only nudum jus reversionis of the first comprising, albeit as to by-
gones he was bona fide possessor, yct he could not crave the benefit of a pos.-

,ssory judgment, not being in the case of an annualrenter, who had compris-
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