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A tack of
lands was
fet, bearing
a reversion _

upon pay-
° gmentofa -

certain sum,
l'l‘hc tacks~
man assigned
to his wife
for her life-
gent use.
The sum was
paid for re-
.demption,
and a trans-
lation taken
, from the ori-
‘ginal tacks-
‘man., The
tack found
.evacuated
A% Loto.

.distressed by any latent right which he neither did, nor could know,
though he had taken translation without any right of revefsion, yet being for

_-ment of some bygones of the tack before the translation.
~ the firss, That albeit Sir Aled ander had right to the reversion from the Earl
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‘lands, in respect that the principal sum, with the whole annlalrents, were re-

funded.
Gosford, MS. p. 280.-

* % A similar decision was pronounced, rgth February 1674, Borﬂam
against Pringle, No s1. p 1 3473

1673. Fe&ruary 7. Dame Erizasers BURNET against Frazer.

BURNET of Leys having granted a tack of certain lands to }ames Burnet his

.. son bearmg a reversion upon payment of 10,000 merks, Tilliewhillie obtains

assxgnahon to the tack, and thereby possesses, and his Lady having resounced
her liferent lands at his desire, he gave her a translation to the tack, during her
life, and now she, and Kinnever her second husband, pursue for mails and du
ties, Compearance is made for Sir Alexander Frazer; who craves preference,
because the lands contained in the tack being wadsetted to Burnet. of Leys by

~the Farl of Marischal, Sir Alexander hath acquifed the right of reversion from

the Earl of Marischal, and the property of the land, and for clearing the incum-
brance of this tack, he made payment to Tilliwhillie, as assignee, of the whole
sum of 10,000 merks, and toak a translation from him, so that this being in
effect .a redemption, he was not obliged to know the translation made by the

" husband to the wife, being a latent deed betwixt them; for if he had used dn

order, and paid the wadsetter, his payment being bona fide, he could never be
2do, Al-

.an onerous cause, he ought to be preferred to an anterior translation by the
‘husband to his wife, which is latent and fraudulent, neither intimated nor elad
with possession, nor so much as registered ; and albeit the narrative thereof
bear it to be in remuneration, yet such writs betwixt husband and wife prove
mot; unless they be otherwise instructed. 3tiv, ¥t cannot be denied, that Til-
Jiewhillie, who made double translations, was in pessimo dolo ; and if need be,
it is offered to be proved, that the Lady was particeps fraudz:, because that she
%knew that her husband was receiving a great sum for a translation, whereas she
had a private translation ; and she not only concealed her right, but herself
received a part of the sums, and wrote a letter to cause her husband get pay-
1t was answered to

-of Marischal, yet thereby he lould not redeem this tack, bat only Burnet of

" Leys to whom the reversion was granted And to the second, The Lady’s right

by translation being valid and wanting no solemaity ia law, it cannot be eva«
euated by any posterior deed -of the husband ; for albeit sasines must be re.
gistered, no law tequires tacks to be regist-ered 5 and as to possession, the
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husband’s' pessession . in -l cases it coumed the- mfe’& possessmn and if'ihis
tmnslguqn had been in the Lady’s coritract of marriage, it would have been
heyond; alk question 3 -and it 3§ in a like case, being. for a remuneration, of the
- lands contained- in the ¢ontyact of marriage ; neither can it be pretended, that:
latency alppe can infer fraud, for so resignations 4d rémenentiam, before the late:

© act of Rarkiament, were ldtent betwixt the superior and. the vassal, and eould.

‘be known, by-no record; angé albeit latency amomgst cemjunct persons may in-
fer fraud, that can only be, in. gratuitous deeds, without causes onerous ; but
where the cause is onerous, it pusges all presumption and suspicion of fraud,
ds-in this case 3 and as to the Lady’s accession to her husband's fraud, her si--
lence or service to- her: husband, in receiving his mobey, cannot impost it, it.
being ex reverentia marisalis fos the husband having e other meang temaining
but this tack, if she should bave discoverggy her right, it would have. stopped
hev husband’s payment, .agd. d;stressed him wpon the warrandice, and put her
to necessity. to-quit her rght, to save: his imprisenment, and the starving of”
~ them both; ‘and it had been . mu.ch more proper for Su: Aléxander to have
qnqx}xred for;the. Lady’s: Tight,; seeing. her husband had no mere but this tack.
It was rtpl;edy That if 3 achmers for an_ onerous Gaase be obliged to. ohtam the:

wxfe $ congent, ‘it will make. them so necessmy in-all their husband’s actions,.

ey

that they can “do nothing without them; for who can know . when a. man:
ng;ls land, whether he hath given a tack of the same land to. his. wife ;. and al-.
beit cnstom, hath: allowed the busband’s. Qossessioa to be the wife’s pcssessxorx as;
to. mfeft;nen;s, .yet never as to tacks: .

Tuz Lorps found, That. if -Sir Alexander had the. mght of revers;uon, a(mf
msgh,t redeem. the  tack, that. he having paxd tl;e sum,. and- taken tfanslamn,,
. it was.a volmnary redemptlon, and thereby. he was secure, as payiag boda. fide;,
not being obliged. to know the Lady’s ﬁranslatm, buj if he coyld not redeem,,
} they found, that the. latemey of ihe tack wag: Aot sufficient to annal it as.fran...
dukn,t hetw;xt conjunct, persops,, unless. iy were wmthqut a cause onergus, and.
thqt thg CAYSE: DIFETQUS- bghoved io be pmvce’c ethegways than by the. parrativa:
of the writ and as to. the Lady’s accession’ to. ber: husband’s fraud,, shc was:
ordampdi todze exammad thereuposn, ex qﬁcﬁo;. T

FaLDw v 2 50 3::4. &m n.a.‘plé&.

Ml Gosfe;:d reports thxs case

IN a pmsuw for maxls and: duties at the instance of thie-52id Lady against:
the Fenants of the lands-of Colliscire, as having riglit by translation. from: the-

husband, Sir Robers: Doglas: of Filliwhilly, who. was assignee constituted to- -

a tack of the:saig iands, granted by James: Bumet, who.. was tacksman- to. his:

father the Laird of Leys, Burnet, compearance was made. for Sir Alexander-

Fnazcr, who alltg;& 'Ilnths ought to be preferted. to the mails: and"dutm, b.:..‘
- 74N 2 : i
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cause he had ¥ight to the said tack- from the pursuer’s husband; afid, by vir-
.tue thereof, had been in possession by the space of two Yeatsi” It 'was replizd,
"That the pursuer’s was prior to the defender’s right, and being granted in re.

muneration of ‘her conjunct fee, which” she had renounced at that time in-fa-
vour of her husband’s creditors, which was a most onerous cause, her husband’s’

“possession was her possession, and 56 i respect both of the priority and pos-:

session -ought to be preferred, seeing she was assigneé to a tack which was
a real right, and such as may be conveyed by assignation, and needs no other
intimation or solemnity, as hath” beén'sustained in the case of wives who get’

~ a tack of land in remuneration of /their liferents renounced, which were pro-

vided to them by their contract of mamage, which being prior to any right

‘or disposition made by them thereafter, are ever sustained in favour of the
. wives, upon that ground of law, th@{hﬁ husband’s possession is the wife’s pos-
‘séssion ; so that theré is no remedy left to any who contracts or acquires from-
‘the husband, biit to%ry how she is prowded by her contract of marriage ; and,

if she hath renounced, to see what she hath gotten in remuneration. It was

.duplied-for the defender, That the pursuef’s husband bemg only an assignee to

a‘tack, and by -virtue thereof in possession; any translation ‘made to his wife-
was but a private¢ and a latent .deed, by a translation which might have been
intimated to Sir Alexander when she knew he entered into a transaction with
her husband, and from whom she received a part of the price given for the said
tack; so that if such private conveyancés were sustained, theré-could be no

-commerce or securities betwixt parties; and it would open a-door to'all hus--

bands who were'in a desperate and low condmon having only personal rights
in their person by assignation to tacks or llfcrents of other men’s lands, or to

‘veversions, by makmg private transactions thereof, and thereafter disponing

their rights:for a just price to "another,- to . circumvene -and’ cheat them with-

-out all remedy of law, it being impossible to know such deeds, they not being
-to be found -in’ any public register, nor any decreet.or intimation following
‘thereupon. ‘TuE Lorps, after trial of the progress of Sir Robert Douglas’s
rights, finding, that these-lands were a part of the barony of Strachan, which
-pertained heritably and irredeemably to the Earl'Marischal, who had wadset
‘the same to the Laird of Leys, Burnet, under reversion, and that the said Leys

Burnet ‘had granted a tack to James, his son, ~of the land controverted, re-

-deemable by payment of the sum-of: 6oco merks, ,a¥ a part of the sum lent

upon the wadset, and that Sir Robert Douglas 'had got an assignation to the
said tack from ‘James, and transferred the same to his Lady, who thereupon
founded her right after her-husband’s decease ;- and finding likewise, that Sir .
Alexander Frazer had purchased the right:.of the:said lands from the Earl of .

" Marischal, and so came in his placg, being assigned to ‘the reversion-of fhe wad-

set granted to Leys; they found “That Sir. Alexandét being heritor,. and ‘come. °

in place of the Earl of Marischal, as he might have used an order of redemp-
Aion against Sir Robert Douglas and his author, and forced them, upon pay-
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ment, to renounce their tack, so any private deed done by Sir Robert to his
Lady, could not prejudge him, the granters of the wadset not being obliged to
take notice of any right flowing from the wadsetter, unless it be intimated ;
so Sir Alexander might lawfully transact with Sir Robert, who was in public
possession, and could not be prejudged by any private deed o‘f his, albeit
granted to his wife in remuneration. But if the case had been decided ac‘cord-
ing to the dispute upon several rights made by that tack_sman 0111:)’ Dj assigna-
tions, it had been of greater difficulty. Yet it scems Sir .Robert’s rxg.ht being
only personzl, and his Lady’s translation from him as assignee, that it ought
to have been decided, as it would have been, in assignations to bonds and
other rights, which necessarily require intimation or possessionj such as may
be known to any who contracts with their husbands, who, albe::c they got pos-
terior rights, yet are always preferred, if it be in the power of their Wivef to
make that right known, either by intimation, or by obta‘ining a decr?et betm:e
any Judge competent for payment of the mails and dut'zes to them after their
husband’s decease, otherways, in law, such deeds are presumed fraudulent, and
ought not to be sustained, being far diflerent where a husband being herltor
of several lands, and having provided some of them by contract of marriage to
his wife in liferent, gives her a private infeftment in others upon her renoun-
ciation of her first right, or grants her a liferent tack, which is reputed to be
clad with possession by her husband’s possession ; yet this last case is very dis-
y putable, where her right is a naked tack.

‘ Gosfurd, MS. p. 309.

1674. February 19.  LorD BORTHWICK against PRINGLE.

In amzé 1593, the Lord Borthwick gave a wadset of Cumrig, redeemgb]e
for 700 merks. This Lord Borthwick used an order of redemption‘ in anno 1663,
and raised a declarator iz anno 1660, and now insists. The defender alleged,
That the order was null, this Lord Borthwick not being heir to the granter of
the wadset, but assignee ; and not having produced his assignation to the re-
version, albeit the instrument of consignation bear that it was required, and
the consignation was only simulate, my Lord having taken up the sums, and
never insisted till now, so that the defendep was iz bona fide to continue in
‘possession, and to enjoy the fruits; and though the order could be sustained
now, when the assignation to the reversion is produced, the defender cannot be
accountable for the mails and duties. It was replied, That the order is valid,
and that the not production of the assignation: cannot be respected, because
the defender acknowledged the pursuer’s right, by offering a charter to him as
superior, to be received in this wadset. 240, The defender could pretend to
be no more in bena file after the assignation to the reversion was judicially

No 3o,

No zr.
An order of
redemption
used by an
assignee to
the reversion,
was found de-
fective, the
assignation
not being
produced
but, upon
subsequent
producrion,
the order wus
found to take.
etfect.



