RECOGNITION. %3384

1674. February 13, Viscount of KiLsyTs contro HamiLtoN. - No 12,
: . S . : "Where lands

o . PPN ) NP T P . . _ bad b li
Tz Viscount of Kilsyth pursues declarator of recognition of certain ward eﬁue;e;u:l:g

lands holden of hn‘n By the Laird of Bardowie, 48 bemg alienated by Bardowie, by  the usurpa-
granting of feus to sub-vassals. The defender alleped, That these feus were tons subse-

quent confir-~

granted anno 1656, during’ the Usurpation, when ward-holdings were for the mation saved
moft supprest, and no recognitionn sustained, nor confirfiiations fequired ; and gop. - ©
that after the King’s restitation, the defender made application to his superior
for confirmation; which is stfficient to take away contempt ; and in the recog-
nitionn at the instance of Pittrichie against Gight, the reason wherefor the
Lords sustained the same, though during the Usuarpation, was, because after the
King’s returnt the sub-vassals continued to possess, and craved no confirmation,
which holds not in this case. It was answered, That the King refuses confir-
sration to none, and none of his subjects can be said to be a stranget to him, -
which holds not in ether superiors, who are not obliged to confirmy but if the
please.

"Fre Lorps found the defence relevant, confirmation: being demanded after
the-King’s restitation in due time, providing that if the superior refused to con-
firm the sub.vassals rights, that the vassals purge the same by resignation ad:
remangntiam, that the superior be prejudged thereby of o casuality.

 Fol. Dic. v. 2. p. 315, Stair,v. 2. p-266:

s e . I ity

1674, Fuly 15. Sir CHARLES ARESKINE, Lord Lyon, contra ForBEs,

Forzrs of Auchintoul being infeft by the Lord Forbes in certain® lands in Rﬁ%mltgn
wadset, with a clause frritant in the reversion; Auchintoul cbtained declarator g;ﬁ;f;;f,gg e
of the expiring of the reversion, and so having the full. r‘i‘g'ht’ of t‘he. Iaﬂ(I.S' hold- an :,m;t;r:‘rrx;;_
en of the King, he did disponie the whele Ian‘dsi to his eldest son, his bexrs afud ;:r :){n?el?tl be-
assignees, and the eldest son gave subaltern rights to strangers of the major oot '\ siran.

Th
part: The Lord Forbes obtained a gift of recognitien from the King, in. the §f§cuhy ‘:as’
name of Sir Charles Areskine, Lyon, who now pursues a declarator of recogni-  that the dis-

osition to
tion, upon the alienation made by Auchitoul the vassal to his eldest son, and P70 0

. ; iat thi rator 'le_ ot infer re-
by him to strangers. 'The defender alleged, That .thzs declargitm v.'rasrvnot rele Cogaition pe-
vant, because, though alienations of ward-lands, without the superior’s consent, -ing to one azi-

’ . . ) . : - . ;] ' . oqUi successu-
do regularly infer recognition ; yet it hath this exception, that the alienation v 3 nor that

being made to- the person who is aliogus successurur, and Wh(.) would fall to l?e ;Zrt,hteh:tioa:-\
vassal by the course of law, it is but preceptio heriditatis, and mfers r}c{t recogni- beling 2 Vase
tion, so that the disposition to the son is valid ; arfd for the disposition by the- S

son, there is neither law nor custom to infer recognition from them, because the

son is not vassal, and it is a certain rule, that peena ron sunt extendende ; and re-
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cognition doth proceed upon feudal diligence, whereby the vassal, contrary to

‘the feudal contract, obtrudes a stranger to" his superior, or disables himself in

his feudal services, by putting away the greater part of -his fee, which therefore

‘takes only place in the cases acknowledged by law and custom, and cannot be

extended to like cases, neither to cases dubious, seeing there must be still know.
ledge and .contempt of the vassal, and here the son was minor and ignorant;
and this case having never been decided, is dubious, so that it were very hard
to annual the stranger’s rights purchased for the money dona fide, much more
to annul both their rights, and their author’s rights, whereby the warrandice
would become ineffectual ; for, if the superior had .consented to the vassal’s right
granted to the son,.there could be no question of the right granted by the son,
and the allowance of law is equivalent to a consent. The pursuer answered,
"That his declarator was most relevant, and founded in the common feudal cus-
toms, which is evident to bereceived by us very anciently by the act of Parliament,
R. 2. Anent feuers of ward-lands, evidencing, that before that time feus of
ward-lands might not be granted: It is true, that late custom hath introduced
an.exception of alienation by vassals to those who, by the course of }aw,'would
necessarily succeed them, and that because the superior thereby could have no
damage, the fee remaining in the vassal’s family in the same way as it would
have been by succession, and which takes not place in alienations made by one
brother to another, or to a second son, or to a person in the tailzie, not being in the
first member, because, albeit there were no son born when the vassal dispones to
his brother, yet because a son may be born, the brother is but a stranger; and
this exception doth imply and import, that the-alienation to the son shall be
without hurt to the superior, so that the son can do no other deed than if he
were vassal, and his apparancy states him fictione juris as if he were vassal ; for
if the eldest son should have given disposition and infeftment, either before him-
self was infeft after his father’s death, or before he got any right from his father,
yet if he survived his father, and so became to have right, his former disposition
to a stranger would make his supervening right to accress to that stranger, and
so would alienate the fee and infer recognition ; or if he granted a feu, when
the act of Parliament anent feus stood valid, that feu would be good, if there-
after he became to be infeft as heir; or by his annual rebellion before his fa-
ther’s death, his liferent would fall to his superior when he became to be vassal ;
and the allowance of this exception 1s no ways equivalent to the superior’s con-
sent, or if it were, it could but reach a qualified consent, that the superior should
not be prejudged by the son’s alienations. Neither is the minority of the son
or vassal regarded in recognition more than in horning, or other legal conse.
quences ; and it is the fault of the vassal which is respected, who, if he had dis-
poited to his son, might have included a clause irritant, that the son might not
dispone in prejudice of the superior, but having disponed to him, his heirs and
assignees, without limitation, so he hath given him an express power to dispone
to what stranger he pleased, so that qui facit per alium facit per se, the vassal
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giving that power to his son, doth by his son dispone to a stranger ; and as this is
quadgant to law, so if the contrary were sustained, here were an approved way
laid down to evacuate all recognitions by disponing to the eldest son, and he

to strangers,
TuE Lorbs found. the Tibel relevant, and sustained the recogmtmn upon the

son’s aliention of the major part.

- In this case, the son did not purge the dlSpOSlthﬂS made by him, during his.
father s life, and did survive his father, and so became directly vassal ; but it did
not appear, whether he was actually served'and infeft in the lands as vassal.

Fol. Dic, v. 2. p. 315, Stair, V. 2. p. 275..

RECOGNITION.

‘

e e

16%6.  Fanuary 7. CockBURN against COCKBURN..

. Sir James Cockburn of Ryslaw pursues declarator of recognition of the lands
of Kaster Prantunan, holden ward of the King, as fallen in recognition, by an
infeftment granted by James Cockburn of Ryslaw, to Ninian Cockburn his na-
tural son, anno 1643 ; and. calls Cockburn. of Chouslie,. as apparent heir- to
Ryslaw ; who alleged absolvitor, because, by the act of Parliament 1641, it wag
Jawful to set feus of ward-lands holden of the King; and albeit these acts be
réscinded; yet there is a salvo” of tights acquired by them; and though they
were not, the granting of such rights at that time could be no contempt or in-
gratitude against the superior. It was answered, That though there was no
contempt at that time, yet it bécame a contempt, in so far as no application was -
made ta the King, or Exchequer; for a confirmation after his return, and after:
the rescmamg of these acts, as hath been frequently sustained by the Lords.

 Tae Lorps repelled the defence, in respect of the reply.
Fol. Dic.v. 2. p; 315. Stair, v. 2. p. 3933

1648. - February 14:. ArsutaNoT of Know against MARGARET STRAITON.

B THE Lorps 'fc")u;r-:xd the lands recognosced, .but the Lady alleging she had a
right of liferent,. by virtue of the first infeftment of these lands granted
to her husband, whereby he acquires the lands to himself and her, the longest

liver of them two, whereby they are pubhcly infeft, the Lorps sustained this.

infeftment to continue. her liferent.
Fol. Dic. v. 2. p. 316. Fountainhall, MS..

*.% The same case is afterwards mentioned also by Fountainhall. .

November 6. 1678 —In the improbation pursued by Alexander Arbuthnot‘:
agamst Margaret Straton for improving a bond ‘granted to. her husband be..
“Ywixt her contract and marriage, the Lorps déclared they would - summarlly
call it in the Inner-house, only upon fourteen days advertxsement ,as being:

VoL, XXXIL.. 74 G
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Recognition
sustained up~
on a wife’s in-
feftment of
ward, in the
year 1643,
though, by
the laws then .
standing such .

‘were allow-

able, seeing
after the res«.
cinding of
these laws,
there was no
application
made to the
King for cone
firmation..
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