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No 1 2. the more formal diligence of other comprifers; efpecially, feeing Lundy apprifed
of new for the fame furs, which will come in pari paffu with the reft, being
within year and day.-It was awfwered, That it is inherent in all jurifdi&ions, to
continue proceffes to new diets, having kept the firft diet; an4 that the nef-
fenger, by the letters, is coptituted flieriff; and there. is no queftion but theriffs
might, and di4, prorogate diets in apprifings; and the letters bear warrant to fix
courts, one or moe : And for the captipuation, it was but to the next day, in
regard of a great fpeat, the apprifing being upon the hill in the open field,
during raini and it being modica mora, to the next day; which will give no
warrant to an arbitrary contirnation by mef felgers, to what interval they pleafe :
And as for the plage, the Lords, by difpenfation, may appoint what place they
fee convenient; and albeit the difpenfation had been of courfe, and that therein
the clerks had failed; yet the parties, obtainers of fuch difpenfations, are fecure
thereby, and ought not to be prejudged.

THE LORDS fuained the apprifing; and found the requifition now produced
fuficient; and found, that ihe continuing of the diet for fo fhort a time, to be
no ground of nullity; unlefs the competitors could allege a fpecial caufe, which
they did, or might have alleged, whereby they were prejudged, by leading the ap.
prifing the fecond day, rather than the firit. THE LoanDs did alfo fuftain the dif-
penfation of the place; and having perufed the pradice, produced at the inflance
of the Lady Lucia Hamilton, anent an apprifing, led at Glafgow by difpenfation;
They found, that the Lords did not annul the apprifing on that ground; but the
LORDS ordained, That no bill, bearing difpenfation, thould pafs of courfe in time
coming; but upon fpecial reafons, to be confidered by the Lords, or the Ordinary
upon the bills; and that meffngers thould not continue the diets in apprifings,
but upon neceffary caufes; and ordained an ad to be infert in the books of fede-
runt to that effed.

Fol. Dic. v. I.p. 4. and 5. Stair, v. 1. p. 752.

1675. February 3. OLIPHANT of Provoftmains against

A BILL was given in, defiring, that a comprifing being deduced, and the
meffenger having deceafed in the interim, before he fubfcribed the fame; there-
fore, another meffenger, who was his colleague, might be allowed and warranted
to fubfcribe the faid comprifing.

THE LoRDs confidered, that the meffenger that was in life, though he had
been employed to execute the letters of the comprifing, by denouncing and cit-
ing; yet he did not fit, nor was colleague to the deceafed meflenger, or was
judge with him, the day and time of the deducing of the faid comprifing; and
that a comprifing being procefus executivus, confifting of the executions, and of
the procefs and fentence of compriling, upon the day that the debtor was cited
thereto; though divers meffengers may adt feverally as to citation and denuncia-
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tion, yet none of them tould he looked upon as the judge and the pronouncer
of the fentence, who ought. tm fubfcribe the fame,- but the meffienger that did
adually fit as judge, and, upon the verdia of the inqueft, did decern and adjudge.

Fol. Dic. v. I. p. 5. Dirleton, p. 12.

1704. February 22. .LIVINGSTON agfabnst GOODLET.

ANNA LivNosToN, and James Edmonfton of Broich, her hufband, purfue for
mails and duties, on a comprifing of the lands of Gairdoch; Goodlet of Abbots-
haugh compears, and craves to be preferred, as having apprifed thefe lands long
before, and you are neither within year and day, nor did you ufe an order of re
demption within the legal, 1o' my apprifing being expired, I am proprietor, and
you cannot compete with me. Alleged, Your apprifing is null for want of a pre-
vious charge of horning, to make the debt moveable; and which was fuftained as
a nullity, 20th July 1622, Cranfton against the Laird of Eafinifbet, (See APPRISING,
No .) and this fhould be the rather fufficient to open the legal, to make it current,
and your apprifing redeemable, that the lands are ten times above the value of the
finns apprifed for; and it wbre very hard to carry away a great eflate for a fmall
fum, and by an odious expiration to ruin debtors, and to exclude all other lawful
creditors; and here the nullity is pleaded to no other intent, but to prevent an
exorbitant unjuft advantage, for the will pay him his whole principal fum, annual-
tents, penalties, and accumulations, with the intereft thereof fince the difburfing,
and all expence he can crave; fo no more is intended, but to get accefs, as a
pofterior creditor, to the remanent part of the debtor's eftate, after he is fatisfied
cum omni caufa. Anfwered, The old decifions did feem to require a charge pre-
vious to the leading a comprifing; but fince the year 1627, (now 70 years back),
-the decifions have clearly run in the contrary, as appears from the praaiques cited
by Stair, book 3. tit. 2., and which is become fo firm and uncontroverted, that
it is.now looked upon as a principle; and though a comprifing be led for never
fo fiall a'fum, if within the legal it be not wholly paid, but fome part of it is
Rill refling, there is no remedy; it carries the property, if you be not within
year and day, to come in pari pfqlu with it; or if you have negleded to ufe an
order of redemption, within the legal, to flop its running; or, 3tio, If you cannot
fubfume and prove he is fatisfied and paid by intromiflion, or otherwife, within
the legal; then, if there were never fo fmall a part of it refting, that carries the
property of the whole lands apprifed ob pernam negligre#ie, whatever the difpro-
portion be betwixt the fum and lands; and upon this bottom, of expired com-
prifings, flands the fecurity of moft of the eftates of Scotland, which, like a cor-
ner-flone, is non tangendum, non movendum.-THE LoRDs repelledthe nullity for the
want of a charge; feeing that has been omitted to be done paft memory; and,
as to the advantage taken pf carrying away the eitate by an apprifing for a fmall
fum, the LORDs found that it was not in their power to remedy: they have, in-
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