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No 28. verified, That, in anno , long before the comprifing which was deduced in
anno 1609 allenarly, the faid John Aflowen was infeft in the property, and, by
virtqe of his infeftment, was in poffeffion.

Fol. Dic..v. i. p. I6.. Hope, (PoiNDiNG & APPRISING.)fOiO 2CSC

i6j 9 . December 9. MONCRIEF alainst 1. of BALNAGOWAN.
No 29.,

A ComPRisING for the King's blench duty, found preferable to all infeftments
anterior, by difpof ition or comprifig. *

Eol. Dic. v. I.p. 16..

1675- /ul 7. MARGARET SCRIMZEOR fgainst the Earl of NORTHESK..

IN a redudion, at the inflance of Margaret, as heir to her father, who flood
publicly infeft in the lands of A uchmouthie, againft the Earl of Northefk, of his
right and.difpofiti6n, mad to him by Patrick- Guthrie, who was common debtor,
whereupon no infeftment followed until the year r655, which was four years
after the public infeftment upon the purfuer's father's comprifing, and fo was a
non habente potefatem, the difponer being denuded. It was anfwered, for North-
efk, That. the reafon was noways relevant ; becaufe, albeit his father's infeftment
was pofterior, yet his difpofition was prior to the comprifing, and was granted for
the feu-duties of the lands, which was a prior caufe, and did affea the fame be-
fore the p~urfuer's comprifing; feu-duties being debitafundi, and a real right which
affeds the ground againft all fingular fuccefors. It was replied, That the faid dift
pofition did only bear for an onerous caufe and relief of 'cautionry, and not flow-
ing from the fuperior, either by difpofition or affignation, could not give the de-
fender right tothe fame; the fuperior having granted a difcharge of the feu-du-
ties, the fame was extind, and could not affed the lands againft a fingular fuc-
ceffor. It-was dullied, That the difpofition was affeaed with a back bond of the
fame date, bearing, that Northefk's being cautioner for the feu-duties, was the
true caufe thereof ; neither could the feu-duties be faid to be extin6t, feeing the
heritor was not difcharged, who was principally liable. THE LORDS, having con.
fidered the firfit reafon and reply, did fuftain the redudion of the difpolition, as be-
ing voluntary, and flowing from Auchmouthie, after he was denuded by comprif.
ing, there being.no decreet obtained, nor the lands affeded for the feu-duties; and
the Earl of Panmure, as donator, having only granted a difcharge, but no affig-

* Lord Kames mentions the above, from the authority of Hope's MS., flating, that it is
under the fubjed, Bihb Duty. The Editor has not yet found any fuch title in the book. The
particulars of the cafe, if afterwards found, will appear in an Appendix.
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nation to his right, Would not, defend againRf a comprifer, Who was really inffeft;
and ought to be preferred to Northefk, who had no right to the feu-duties there-
after. It being alleged, That the defender had an -affignation -from the Earl of
Panmure, whereupon he might prefently comprife; which being -done, he would
thereupon be preferred to the puffter, upon that former allegeance, that it was
debitunfundi, and. did affed the lands before comprifing: It was replied, for the
purfuer, That they were not obliged, hoc loco, to debate that queftion; but fhould
anfwer when the defender thould get a legal title in his perfon to the feu-duties.
THE LORDS, confidering that the purfuer's comprifing was expired, and would
take away the right of the whole lands for an inconfiderable fum, did ordain, that
they fhould debate prefently of Northeik's comprifing, or adjudging for the faid
feu-duties would be preferred to the comprifing. Whereupon, it was alleged, for
the purfuer, That the feu-duties being difcharged by the laft.Eail of Panmure,
the fame were extina; and this Earl, as heir, could not grant an affignation for
that which was not in being. It was anfwered, That the difcharge, being only
granted to Northefk, as cautioner for the heritor, in a fufpenfion, who made no
payment; a difcharge, by a cautioner, did not extinguifh the debt; but he might
take an affignation to purfue f6r -relief: Likeas, the difcharge bears an exprefs
obligement to renew the fame in moft ample form. The LORDS did find, That a
cautioner, getting only a difcharge of the debt to himfelfi to fave him from horn-
ing and caption, and not being relieved -by the principal debtor, may take an
affignation from the creditor; who may lawfully grant the fame, to the effed he
may diftrefs the principal, and feek his relief; fuch a difcharge and affignation
being noways inconfiftent.

Fol. Dic. v.- i. p. 16. Gorford, MS. No 773.

j699. 7anuary 27.

GEORGE MACKENZIE of Rofehaugh, against The CREDIFORS of Cockbur.

IN the competition of the Creditors of Cockburn, Rofehaugh was preferred
upon an infeftment of annualrent; and, fince the decreet of preference, he ad-
judged the property for principal, annualrent, and penalty; and alleged, That he
had right to affea the price of the lands fold by roup, not only for his preferable
annualrents, but likewife for the annualrent of annualrent accumulated by the
adjudication, as a legal confequence of his right.

It was anfwered: Imo, The decreet of ranking is opponed, which being- the
rule of payment;, and application of the price, he muft be regulated by it.
2do, An adjudication for the bygone of an annualrent, may be pleaded to be drawn
back adfuam caufam, where there is a preceding poinding of the-ground, and an
apprifing or adjudication for the annualrents only; but, where an adjudication is
led for principal, annualrent, and penalty, there is no preference or privilege
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