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extend to as much, as would {atisfy the faid whole fums, for which the comprii-
ing was deduced : THE Lorps repelled the allegeance, being fo alternatively
proponed ; and found, That the comprifer was Liable in no further for the land,
but only in {fo much, wherewith he atually intromitted, and was noways liable
for any thing, wherewith he might have intromitted, in refpec that they found
the act of Parliament made him only accountable for that, wherewith he aCtually
meddled, and no further ; and that in fuch cafes, comprifers are not liable, upon
that ground, as if they might have intromittcd 5 and found, That they are not
holden to do diligence, to recover payment, or intromiffion, but only that they
may-feek the fame, or omit it, as they think expedient, ‘at their own pleafure,

and no otherways. 1In this cale, the ftate of the debtor i¢ very hard, whofe

lands being comprifed, neither the comprifer is holden to do diligence againft the
tenants, and pofleflors thereof, nor can the debtor have any meddling therewith,
being debarred by the comprifing ; fo that the mails and duties may perith to all
parties, and the tenants may become bankrupts without remedy.—And it being
further alleged, That the apprifer, that had intromitted with diverfe years duties,
for years running before the expiry of the comprifing, which, albeit they were
uplifted, after expiring of the comprifing, yet being for years before the expiring;
muft be alike, as if the intromiflion had been before the fame.—And the purfyet
anfiwering, That feeing the comprifing was expired before his mtromiflion, what-
ever intromiflion he had  thereafter, was juftly his own, and he was not anfwer-
able therefor, neither did the aét of Parliament in that cafe militate againt the
fame : Tue Lorps found this allegeance relevant, founded upon the purfuers
intromiflion had for the years duties, owing for years before the comprifing was

~ cexpired, although they were not received, nor intromitted with, while the com.

prifing was expired ; and becaufe this intromiffion extended not to more, nor
effeired to the ordinary annualrent of the principal fum, therefore they found ‘it
could defalk no part of the principal fum, and fo the comprifer was in no part
prejudged thereby ; and repelled the allegeance. \

Ale. Mowat. Clerk, Gitfon.
Fol. Dic. v. 1. p. 21.  Durie, 2 ‘698.
L
1675. February 10. Lapy TorWOOD-HEAD against GARDNERS.

Tue Lady Torwood-head having obtained a decreet of the Secret Council of
60oa merks yeaily of aliment, to her and her children, out of her hufband’s
eftate ; and having gotten a gift of her hufband’s liferent. efcheat for fecuring the
faid aliment, and declaring the fame, the now infifts againft the tenants of her
hutband’s lands for payment. Compearance is made for Florence Gardner, .who,
upon a bond of 5000 merks granted by the Lord Forrefter and Torwood-head,
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had appnfed both their eftates, and thereupon alleged That he being thereupon
infeft in the eftate ‘of Torwood Head, the’ Lady can’ have no accéfs to the rents
thereof ; and the decreet of Counc11 can only be ynderftood as to the hufband,
but cannot exclude the mfeftment gpqp an appnﬁng, and Whatever effe& it
could have had during the legal yet now af;er the iegaJ is explred Gardner
hath the full nght —It was, anjfwex eq, 170, That Ga,rdner was compearmg in the
decreet of Councxl 2do, ‘That by the ad.of Parliament . 1661 betwixt Debtor
‘ and Credltor, it is ftatute, ¢ That the Lords of Seffion may reftrict the pofleffion
¢ of a.pprxﬁngs to fuch part of the apprifed-lands, as they fee caufe, providing
¢ that the fame be fufficient for their annualrent, and that during the legal.
And albelt the years ¢ of the legal be expn‘ed yet the fame is mterrupted by an
order of premonxtlon and’, conﬁgnamon ufed by Edwaid, Ruthven fon to the

Lord Forreﬁer and aﬂignee conﬁitut\, by hlm to the legal rey erfion of his eltate,.

appmfed by feveral creditors, whereof Gardner was one.—It was replied, That
any order ufed being only in relation ‘to the Lord F 01reﬁer his eftate, can have
no effect as to Torwood- head’s eftate.—It was dupl" ied, That Florence Gardner hav
ing apprifed bath Forrefter’s cltate and Torwood head’s fox the fame fum ; the con-
fignation made by Forrefter ot hl& aﬁi ee, ‘doth ot onIy retain F. orreﬂez s eftate,

but doth extinguith . the debt, ‘wh azeupon it was apprifed, and confequently all.
appnﬁngs followmg upun that déht in the. fame way as 1f payment had been‘

m@de e
thch 'IHE Lorps found relevant and by v1rf:ue of the 3 of Parliament
1661, reﬁné‘ed Garduer's poflefion,, fo that 6oo merks might remain fiee for

the Lady s aliment, providing that Gardner had enough behmd for his annual-

rent.

_Eal. ch. . I. p‘_. 21 ’szr, Vs 2. p. 320,

1’6*'6,‘ '_‘}’u/y 7 EbGi&R agaz'mz M}L&;‘_

JOH"I Epcar being infeft in a tenement in Edinburgh, upen an apprifing, purfues
for mails and duties. ~Compearance is made for Patrick' Miln, who alleges abfol-
viter, becaufe the apprifing is fatisfied by intromifion. within the legal, which le-
gai'is pxopogated by amr order of redemption.<—It was anfwered, That there was
no declarator after the order, which behoved firft to be obtained, and then there-
after the pofterior intromiffion liquidated.

Tae Lorps fuftained the declarator, as ineident in' this procefs; and found
the intromiffion after the legal, relevant to extinguifh the apprifing, in refpect of
the order,’ dlbelt ‘the appufer had bulded conﬁderably upon the tenement, after
the expmng of the legal

Eol._D;‘c., v. 1. p. 20, Stdir, v. 2. p. 44,1.‘ '
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