BANERUPT:

xand by its objeéi haviag beeninot. to give Hind e grefetﬁnce to othﬁ,r erediters, hut
to bring him in paré passy, with them. = Ageeat ‘majerity of . the Gourt, hiowever;
were of opinion, that a_bankrupt eught te execute no deed by which the fitua~
tion of his creditors is aﬁbﬁﬁﬁk and. that i would be éangercms, to {upport any
deed of that natare.

It was farther obserwed, bhat the cafe df Sp@tﬂfwmd a@aunﬂ: R;qurtfon Banclay,
‘having been fettled by compramife, could be of no weight in point of precedent..;

Tue Lorp Orpmiary fuftaingd the objetion ; a reclaiming petition was refufed,
‘witheut anfwers and upon adviﬁng 3 fecoad with anfwers, the. Lords ¢ adhered.”
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’SECT II

'Paymetft whether Chal’lengeable.

1675 November 11. ercn agamft I?M,Lm

1N amo 1648 1ames Sanderfpn merchant in Edmburgh bemg debtor to ]ames
Nanm, .and Dawid Radger being cautioner for Sanderfon, was diftreft, and -paid:
the debt, ‘apd, obtained affignation from Nairn, and as affignee raifed ‘horning,
and charged and denounced Sanderfon ; and in amo i6g2 took a. gift of Sander~
fon's efcheat, and obtained -general declanator thereupon; and in-anmp 1049,
James Sanderfon became debtor to Rebert Brown. for {ome. wines- fent to him:
from- Bourdeaux, to the fum of 3oce pounds, whereupos he did alfo change and:
denounce Sanderon amno 1649 ; and in the fame year Sanderfen obtained. de-
creet againft Sir Robert Stuait for 2000 pounds Sterling: In amno 1655, Samder-
fon. grants aflignation te Robert Brewn. to 700.pounds Stetling, as a part of the

2000 pounds-Sterling, and thereafter Sanderfon "having obtained three bends-
from Sir Robert Stuart in gnuo 1,662, containing 8oo pounds Sterling, Sanderfon-

grants a new affignation to Robert Brown of the -third part. of the faid fum of
8co pounds Sterling, which aflignation relates the former aflignation: to 7oo:
Sterling as a part of the 20ge pounds Sterling, and both aflignations are granted in;
fatisfaction to Robert Bfown of the faid fam of 3oco pounds.
George Maxwell: of Pollock interpofeth for Sir Robert Stuart, and gives his bond-

t Robert Brown for 100 pouads Sterling, on condition that the bond and. affig-

natian granted by Sanderfon to Brown fhould be delivered up, which- accmdmgly
6P2

For Sir Jamcs Grant, 7am: Grant, Maeonocbze .'

n. g 1666, Sir:
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was dote :- And. Sir George Maxwell being purfued-upon his bond by the execu.
1613 of Biown; comipearance was made: for Peter Pallat, merehant in Bourdeaus, as
donatar: to-the efcheat of Robert Brown ; “compearance was made alfo for Williamn
Veeiteh; merchantiri Edinbargh, as having aflignation’ te 600 pounds of the fums
due by James Sanderfon to James Nairn fatisfied by David Rodger, Sahderfon’s
éautioney; afnd having affignation to the horning at the inftance of 'Roé}ger-é~géﬁ]ﬁ
Sanderfon, and to'the gift of his efcheat, and alfo as having obtained a new :g’if'tf
of Sanderfon's efcheat in anno 1672, upon which laft gift Veiteh firft infifted, and
after full-debate it was found, wpon the.  day-of - - 163, that Robert Brown
being a lawful creditor to Sanderfon rebel, and having obtained aflignation from
hirh for” pd)ment of his’ debt before Veitq_h,’g gift and@ééla}fatbf..iﬂ anno 16712,
and having thereupon obtained payment in fo far as Sir Robert Stuart’s bond, to
which Brown was afligned, was delivered up to Sir George Maxwell, and thereby
that debt extinct, and Sir George gave a new bond to Brown, which was found
equivalent to payment, that therefore the donatar of Sanderfon’s efcheat could
never make Brown or-any-reprefenting-him-repeat-thnt-fum; whereupon Veitch
infifts upon this new ground, viz. that albeit payment obtained by Brown would
fecure him againft Veitch as donatar, yet. })y the laft claufe of the act of Parlia-
ment 1621, it is exprefsly ftatute; thdt no bankrupt can by any voluntary deed
prefer any creditor, although he had. done -diliggnce,‘ to another creditor that hath
done a prior diligence in prejudice of that prior diligence:” Iz est, David Rodger -
author to Veitch had done diligence by horning in anno 1648 againft. Sanderfon,
and had obtained gift of his-efcheat in anmo 1652, whereas James Brown, though he
had ufed horning in anno 1649 againft Sanderfon, yet he proceeded in no further
diligence by poinding, arrefiment, ‘or gift of efcheat, but teok a voluntary af-
fignation from. Sanderfon to Sir Robert Stuart’s bonds, and therefore Sanderfon
being bankrupt and infolvent, he could not prefer Brown’s pofterior horning-to-
Rodger’s prior horning by a voluntary aflignation, but the-faid aflignation is null,
and by the exprefs words of the act of Parliament,. ¢ the pofterior creditor prefer-
“ red by the voluntary deed of the bankrupt, is declared liable to repeat,” and.
therefore though Brown had gotten real payment, he was obliged to repeat,
much more when Sir George Maxwell’s bond. is granted for the fame fum, and is
yet refting.. It was amswered for Pallat, 1/, That he opponed the former inter-
locuter, whereby Brown was preferred to Veitch the donatar, as having gotten.
payment by. the rebels aflignation.  2dJy, By the a@ of Parliament 1621, ¢ Bank-
“ rupts cannot prefer pofterior diligences to prior affeting the rebel’s eftate.’ Irg
est, ’That horning can affe& no eftate, and aflignation was granted. to Brown be..
fore the gift of elcheat to Rodger in anno 1652, and fo was before that diligence.
by the gift, which only could affe& the fum in queftion. 3dly, Gifts of efcheat
are not only excluded by payment made to lawful creditors, but likeways by
aflignations granted. by the rebel for a debt due by him before rebellion 3 if the:
a{lignation. was granted befere- declarator; but Brown’s allignation was granted:
before either gitt ok declarator: And there is this fingularity in Browu’s cafe;
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that his debt being: for wines fent to Sanderfon from France, if payment of fuch: No L 27

wines were: not fecute, but-liable to repetition; it would mar-commerce ; yeaif e:
liwiful ‘ereditor fhould. get payment in fpecie; or motey. from: his-debtor, thougha:
rebel, it would be of dangerous confequence, if any othier who-have ufed horning.
fhould taKe 4. gift of the rebel’s elcheat, and thereupon recover. It was replicd-

- for VeitchyThat he ought to be preferred, as having: right. from the creditor who-
did firft diligence, and that he is not fow infifting as donatar:-only, for then he
might be excluded.by: payment: of the rebel’s: creditor ; but -now he-infifts as a-
creditor, -having done diligence by the horning and gift, .which affeGs thé fum in
queftion, and: makes Browr the other creditor liable to-repetition of what he Te--
covered by the rebels preference by his valuntary aﬁignatlon  for -albeit ‘Brown -
havsmg ufed a pofterior horning, if he had. finfti compleated- his diligence by poind= -
mg, arreftment, or.gift, he would have excluded the prior diligence; but not hav-
ing prodeeded upon:a’ diligence, but upen-a‘voluntary affignation, the- fame is null, .

" and he is liable: to repetltlon by ‘the exprefs words-of thé ftatute; neither is there -
any exception relating to firangers or to.commerce ; neithier did the firft creditor
Rodger fail in-diligence, besaufe his herning being:in 1648, thortly thereafter the -
judicatures ‘ceafed by the i incoming of the Englith, who fet up new judicatures.in -
anno.1652, and, that fame yeay: Rodger took a gl»ft of Sanderfon $ efcheat and. de. -
clared.the fame fhortly thereafter:: e

ThE Lorps found; that'Veitch as havmg rlght from Rodger who ufed horning ;
in anno 1648, againft.Sanderfon:the common debtor, and took gift of: his efcheat-
in anno 1652, and declared the fame:couldnot be. ‘Prejudged by the rebels-volun--
tary: aflignation, but that the fame was null ; andthough ‘payment' had been’ ob-
tained .on that aflignation, it was liable td repetition; in* ifefpe& there was fuﬂiaent
evidence and probation adduced that Sanderfon.was baiikrupt-and infolvent. ' In-
this.there_was nothing to hinder commerce by buying - from bankrupts or rebels :
goads for prefent money delivered to them, orby- any permutation-without fraud,’.
in which cafe-the bankrupt:did.not become debtor; ner the feller creditor ; but
if he fold upon. truft; and became. creditor; a-merchant, whethera: formgner or:
country-man, behoved to run thehazard: of his'debtor’s condition and eftate, who.-
could not prefer-him,. becoming once creditor, to the ‘more timeous diligence of "
other creditors, the debtor. bemg bankrupt and. not. able to pay thenr all,  See -
Sec. 8..of this Divifiom. . '

: Il ’ch. v R p;: 77';‘ Stair, v: 2. p, 366.
¥ ;"Di"rlétorr repoi’ts th'e :fame cafe:

167 s: Febtuary ov.

Stz RoperT STEWART “in‘ Ireland 'and- his fon being debtors by bond in the -
fum of L. 8oo Sterling, to the deceafed James Sanderfon ;- which bond"being con-.
geived in-the-form of - Englifh’ bonds, did not bear annualrent: The faid James -
. did aflign the faid"bond in favours of ‘Ronald *Graham,: in. truft, and to his own :
beheof, upon a back-bond; and thereafter did afign the faid back-bond i fa-.
vours of James Ker and Robert Brown, merchants ;' as. to two parts to the {aid.x
Ker, and the third part to Brown... 2
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-Sir Geotge Maxwell of Polloek being truftee, ahd- ading imname of the faid

'Stewaxts did grant a bend to the faid. Ker-and Brown, making mention of the

faid bond gramted by the Stewants,iand of the afignation made by the faid
James Sanderfon to: the faid Brown and Ker; ; and that after compt and reckon-
ing, there was only refting of the faid fum L. 300 Sterfing, which the faid Sir
George, in name of the faid Stewarts, is obliged te pay within three months after
that Stewarts bond fhould be delivered to him, with an affignatiow or difcharge.

The faid James Ker being deceafed, his executars did intent action againgt the
faid Sir George Maxwell, for his part of thefaid fum;wiz. L..200 oterling.

In this procefs, William Vietch did compear for his interet, and did allege,
That the fum in queftien, due by Sir George Maxwell, did belong to-him, having
fallen under the rebellion of the faid James Sanderfom, .and the gift of his. efcheat,

fuft gifted to David Rodges, from whom the faid Wilkiaim. bad right, and: there-
-after to the faid William himfelf ; and though the fiid bond, granted by Sir

George Maxwell, was granted to the faid Ker and .Brown, yet it was granted for
the fame fums, that were due by the faid Stewarts to the faid Sanderfon, as ap-
pears by the bond granted by the faid Sir George Maxwell; fo that the forefaid
fum due to Sanderfon, and the bond for.the fame, having (as faid is) fallen and
belonged to the King, it does flill belong to him and his danatar, notwithftand-
ing the faid new bond granted by Sir George Maxwell in place of -the fame, fee-
ing surrogatum sapic naturam, 5c.—~—It. was gnswered, That the faid Sanderfon be-
ing debtorto Ker and Brown, as he might have paid his debt after the rebellion,
or the creditors might have -gotten {atisfadtion by poinding or arreftment before
the rehel’s. efcheat, . fo he might have afligned the debt.due-to himx for their {atis-
taction.—Whereunto it was answered, for the faid William Vietch, ‘That the
rebel cannot make aflignation stante rebellione, the act of Parliament in: znmo
1592, K. Jam. 6. Parl. 12. cap. 145. entitled, Anent the Escheats.of Rebels, bear-

.ing exprefgly, That no aflignation fhall be valid being made by a rebel at the

horn,.in defraud of the creditor, if he be at:-the horn for the fame.caufe ;‘ and’
therefore the faid aflignation, made by Sanderfon when he was at the horn, in

_prejudice. of Rodger, Vietch’s cedent, at whofe inftance he was at the horn

tor the fame debt, is woidi; and what may be in-the.cafe of a@ual payment, or of
poinding, -or legal diligence, needs not be-debated in this cafe ; {eeing the rebel
did neither make payment, nor was the faid debt due by the Stewarts, affected

with legal diligence, but a-veluntary aflignation was made by the rebel ; which

being null, for the reafon forefaid, and the purfuer's right to the fum in quettion
being-founded upon the fame, the purfuer can have no right to.the forefaid fum ; H
and the faid, Vieth having undoybted right (as faid is) ought to be preferred.

Tue Lorps, by their interlocutor 1oth December laft, did find that an affigna-~

‘tion, made by a.rebel to his creditor, a;belt for a debt preceding the rebellion,

and that the affignation was granted before - thc gift of the rebel’s efcheat, can.
not p?ejﬂdgﬁ the ng or hls domtar But that payment made by the rebel, or
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anyothier in his name, upon bis precept: oz affignation; being before ﬂw&onat‘ar s
gift, is fufficierit to Liberate the cveditor Grem repetition:

Yt was further. alleged for- the purfuer; That the faid bond graﬁte‘d ‘arrd due-‘r‘
by the Stewarts bwas extinét and ‘innovate ; in fo far as the faid Sir George Max. -
well had granted the faid other bond to the 'faud ‘Kcr an&’ 'Brx:an fm:' the fame fum, :

which 'was: eqmvalm to payment: o s

Whereunitd it was gnsweréd, That the faid ‘bon-d g‘raﬂted by -Sir": George Max. -
well, wasineffe@ but a bond of corroboration, whereby: the.fid Sir George be- -
camne expromitior; and upon the matter furety for the faid fém 3 fo that-the for- -

mer boridiwas not-innovate nor extind, being neither~ drfdharged nor retired ;
but being only to.be decharged or-affigned upen paymient tnade by Sir George

which implies that it could not be mnwate ot cxtln&, feemg it could not be af--»

fignedif-it bad been. extin&.

TrEe Lorps, before anfwer to: that point, viz. If the faid tranfaéhon was equi- -
valent to payment, declared they would take Sie George Maxwell's oath ex officio, -
at what - time the faid bond granted by the Stetwatts wete deliveréd up to him, -

and by whom ; ‘and if. any-difcharges were granted:to hit of - the faid bond. -

. Bir George: szweﬂ _haviog - declared upon oath;’ ‘“That he: had recovered the
fmd bond from Ronald Graham; and-that he had not taken a dxfchargq of -the faid -

bond either from him or from- the fard Ker and Brown : -

This day the debate was agsin. refumed =t the bar, and amongft theLords ;
and thefe arguments were ufed- by his- Majefty’s “Advocate; viz.: “That by the re-
bellion jas queritur domiso regi,. and that. corfiféation- ex delidto i is.upon the . mat-

“ter 2 legal affignation, and equivalent to an. a{ﬁgnmon intimate : - And if there -
were two affignations, and the debtor bemg out of the. country,- the- firft affigna- -

tion had been intimated. at-the. -market. ezofs and:pier and- fhore of -Leith, ‘and the
_ debtor having returned, the fecond affignee had intimated his by way-of inftru-
ment, and thereupon the debtor had dona fide' made payment to him, ‘the firft
affignee notwithiftanding would be: prc&rable :And though the debtor would be
free in refpedt of- payrhent:bmia fide, yet the: firft affignee mightrepeat the debt

fiom. the fecond,: as indebite patdl to him who had o' right ; fo that:the King and-
his donatar-having yight to- Stewarts debt,. though: the fum-in. queftion had been :

paid be Keér qnd Brown, {as 3t-1s not) a paritate #afiohis. the: donatar Imght repeat
the fitne as sidebite -pdidito'thein ; feeing by the faid- mter]ocutor 1t was found,
That an aiflignation: madg: by a-rebel, - albeit before’ the - gift, cannot prejudge the

King o his-dunatar, for the -reafon -forefaid. It follows neceflarily, that the af- -

fignee by. vistue of. fiich an affignation has no.right to the fum: afligned, and con-

fequently,. if the debtor-pay the. {aid fum. buna fide, though he may- be liberate, -

yet the faid payment cannot ‘pvre_mdgc the King or’ hls ddna“ﬁar But’ they may re-

peat the fum belonging to them} and if it be ot pald but a bond is renewed

for the fame, as.in this cafe, ‘tire donatar ought 'to be preferred

The affighation being null, ‘as faid is, there can be-no‘ifinovation or deed done -
by the affignee who has no right, in pre_]udxce of ‘the King or his donatar ; feemg

a debt cannot be innovate but.by a perfon. having right to the fame,
2
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The law does fo far favour Jegal diligence done by the-creditars of rebels, that

there are fome decifions in their favours prefemng their diligence done before the

gift be declared.; ‘but voluntary deeds done by rebels in prejudice of ‘his Majefty,
who has a jus gua’:ztum and of the .creditor who has denounced, are altogether
reprobate ; and the law being clear, and there being né decifiori to the contrary
in favours of creditors in the cafe of payment upon fuch aflighations as. are void
in law, the donatar -ought .to be preferred ; otherwife a-doer-fhould be open to
prejudge his Ma_]eﬁy of his cafuality, and creditors of their diligefice, deeing the

‘rebel may affign, and -upon fuch voluntary affignations payment may be made;

and there fhould need no application to the Exchequer for glfts of efcheats if

‘they may be fo eafily evacuate by fuch practices. -

It appears by Sir George Maxwell’s -oath, and by his ‘bond that the fald debt
was not extiné ; {eeing Sir George did a& in the affair as a truftee apd ‘doer: for the
Stewarts ; .and their bonds were neither difcharged, nor given back by the affig-
nees, who had right to the fame ; but were recovered by the fald bliv George by
his own means from Ronald Graham.

"Tue Lorps did adhere to their former lnterlocutor and dld find, That credltors

getting payment from rebels, either by poinding or by affignation, before -declara-
tor.at the donatar’s inftance, .dath fecure the creditor againft the donatar ; and

.did alfo find, That in this.cafe the firft honds were exint-; and that the fame be-

ing delivered to &ir George Maxwell, bgfore declarator at the inftance of the fe-
cond donatar, that the affignee is preferable;
This decifion appears to be hard, feeing declaratoria - non trzbuzt Jus; but decla-

rat jus quod est ; and the horning being declared upon the firft gift, there needed
not a declarator upon the fecond. See CompeTrTION. See Escuear.

For Vxetch, Sir Davz:{ Ij'éa/wner.. - Al Da[r‘_yr;tjle, Céartrt’.r,. Ei-’;g o Clerk, Gi'b.}o,n.. -‘

February 12. 1675 --It W as further alleged for the. 1.=ud Wuham ’Vxetch, T hat
he ought to be preferred, becaufe. by the act of Paxhament 1621, affignations or
other rights granted by bankrupts in favours of any of . their creditors, who.had
not done diligence, .anid in -prejudice of a creditor .who. had done diligence by
horning or otherw1fe, are void; and the credxtor WhG is -partially. preféired and

- gratified, “if he recover payment he is liable to re-fand ;- -and by the a@ of Par-

liament in anno 1592, anent the éfcheats of rebels, .cap. 145. aflignations made
stante rebellione in preJudlce of .the Cxedltor ‘at whofe inftance the cedent isat the
horn, are null ; and that the faid affignation made by Sanderfon in favours of
Ker and Brown, was made by him after he was at.the horn at the inftance of
David Rodger Vletch’s cedent ; R and the .faid a{ﬁgnatlon bemg null, for the rea~

" Don forefaid, all that has followed thereupon is void.

It was answered, That the faid a& of Parhament 15, only to be underftood, in-

the cafe when any voluntary payment or right is made in-defraud .of the lawful
and more timely diligence of another- creditor, haung ferved inhibition, or ufed
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a horning, arrefintent, compaxﬁhg, or other lawfil mean-to affect the dyvox § lémd
or eftate ; and that horninig is net fuch a diligence as dogs affe& ‘being only per-
fonal execution againft the debtor ; and that the faid debt of Ste\varts was }mny‘

years contradted by the rebel after the faid ho*rmng ; and that the faid Stéwarts

refiding‘in Ireland, and their bend bemg conceived after the ftile of En*rhfh b’oﬁﬁs‘:
did not fall under Sanderfon the ereditor’s efcheat. .

Whereunto it was answeréd, That by the faid a& of Patliament, bankruPta,
after they are at the horn, cdntiot make any voluntary right or payment fo gra-
tify or prefer other ‘creditors; fo that there 'is no necellity to debate Whether
hornirig doth affeé or not ; and yet the trith is, hotnig is fuch a diligénce as
doth affect, feeing thereby all the efcheatable- ‘goods aré affected; and do belong‘
to the King, and to the ereditor at- whofe inflance the hoininyg is, who is prefer-
able to the King, and has -an ‘intetett i the faid goods; and that whatever be-
longs to a rebel,- whether the titne of the reébellion, of dt any time how long fo-
ever thereafter dumng the - rebellion; the- fanre- acerites to the Kitig, and confe-
quentty to- the eteditor in the’ hornmg ; -anid thati Ao dpbzmrm and’ debts non
Babin. sitam, but'are petfonal ‘mterefts,’ avd sequuntyy peh‘ondm cretditords ; and if
they* be moveable d«r fall under his efcheax, vﬂnch‘ i oa Iegal aﬂignat:on as
faid:is. :

“Trg Lo&ms mclmed to preﬁer Vre‘tc’h But beca\ife forsie of the Lords i vote
itrg were non lzquet the hﬂﬁneﬁ wa@ de’layéd. Sffc’ Se& 8 of‘ ‘this Diwﬁon "See
ESCHEAT. S o

Nowmﬁen 16: ;67 8. --aTH&-: Loms havmg ref’dmed the d"batc and it appearing’
upon tefal, that the commart debtor Sandetfon, the'time of the graiitirig the afligy
nation in anns 1662 in favours of Ker and’ BrOWH was nbt orrfly rebEI but was n&

&t\ fmm 89’ lzzpsm § théy preferréd VitcH to Biftat.
. : Dzrk’z‘m, Z‘v 249 245 & 296 p 118 123 &2 145

1709" _?!ﬂ,é’ 9 e - Sl oot TR N ) A :
MA’RGERET(BALG/LIESH, hac’fy Ritca‘rtm agmm THOM&S GtBsoN Wﬁ’t‘e‘{' i
A D T Edﬁnburgh . ":, -
THOMAS»GIBSON faé’tor app«ﬁnted by’ thc Lords%r the ef’ca’ce of Rxccartcm ha-

ving obtained, a decréet-beford the Sheriff: of Edmburgh: a‘gamﬁ Robert: Cleghorm

one of, the tenants, for hisirent of the cdp 1703y and in time’ commgz, ithe terins
of  payment being firft come -and bygone: In November 1704 e chatged -and-
denounced; thereon :-In. December theteafer’ the Lady: Riccarton: denounced: this

Robett Cleghorn, whe was heit debtor; ~ami about September 1705; Mr: Gibfon:

took-a d{{pmiltlon from him to-thelcoins theron the ground for payment of ‘three

years rent; Vi, -For the cmps 17:33, 1704, and. 1795, and by wirtue thereof re=

covered payment. - o o o
Vor. IIL 6 Q ‘ 2
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