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HERITAGE axo CONQUEST.

1625. Yune 24. Hzirs of the Earr of Dunsar Competing.
T VHE Lorps.fand a tack disponed to the Earl of Dunbar and his heirs-male
succeeding to him, by proving of brieve, to pertain not to the heir-male
of conquest, who was John Home of Shegden, the elder brother, but to the
heir-male descending, viz. the younger brother, and this notwithstanding it
was objected, that the E. of Dunbar had one general of his own body, viz.
his daughter, and that there could not be two heirs general, viz. one lineal,
and another collateral; and also, notwithstanding of the word * succeeding,"
which was contended should be respected heirs succeeding to lands.

Fel. Dic. v. 1. p. 375. Kerse, MS. fol. 130.

1663. Fune 23. FErGUSON ggainst FERGUSON,

UmquHiIL Ferguson in Restalrig, having a tack set to him by the
Lord Balmerino for certain years, his eldest brother’s sor, as heir of conquest,
and his youngest brother’s son, as heir of line, competed for the mails and du-
ties of the lands. : : g

Tue Lorps found the tack to belong to the heir of line, albeit it was con-

‘quest by the defender.

Fol. Dic. v. 1. p. 375. Stair, v. 1. p. 193,

e

1675.  Fuly 7. RoBERTSON against Lorp HALKERTOR,

Tax Laird of Halkerton having granted a bond to his daughter, ¢ obligeth
 him and his heirs to infeft her in an annualrent of 100 merks out of certain
¢ lands expressed,’ and containing thereafter a clause of requisition and rever-
sion ; she having died without children, Sir Patiick Falconer, her immediate
younger brother, having entered heir-general to her, assigns the bond to Ro-
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bert Robertson for necessaries furnished by him to Sir Patrick, and now pursues
the Lord Halkerton, debtor in the sum, for payment of the 1000 merks, on
which it was redeemable, and that by virtue of the clause of requisition. The
defender alleged absolvitor, because the right of this bond did belong to Sir
Patrick, the pursuer’s cedent, as heir general or of line to his sister, because it
being conquest, it did not descend to Sir Patrick, her younger brother, but did
ascend to Sir John her elder brother, and his heirs.—To the first the pursuer
answered, 1mo, That this is jus tertii to the defender; 2do, The right of this
bond must fall to the heir of line, not to the heir of conquest, because de jure
communi, the younger brother is heir of line and heir general, and to him doth
belong universuwm jus, and he is liable for the whole debt; and albeit there be a
special statute of King Robert’s*, ‘ declaring lands and tenements acquired by a
¢ mid-brother to ascend to his immediate elder brother, who thereby is denomi-
¢ pmated to have an heir of conquest ;’ yet that being against the common law,
is not to be extended, and therefore can only take place in the case of lands
and tenements where there is a co nplete real right; but if the right be incom-
plete, it gives no right to the land, and is but a personal right, and at best jus
ad rem, not in re, and therefore the statute ought not to be extended thereunto 5
according to which Skeen, explaining conquest, and what befalls the general
heir, doth only except ¢ laids and tenements” but ¢ declares reversions to be-
* long to the heir-general 3’ and Craig expresseth himself in the same way.—It
was replied for the detender, We are not now to debate what were fit to befall
to the heir of conquest, there being great reasons that even lands and tenements.
should rather have descended to the heir of line, who hath the whole burden ;
but seeing that statute is made, it is to be considered what is the impert there-
of, and what by consequence and analogy is suitable thereto, and to the deci-
sions of the Lord heretofore ; by which it is evident that in the time of that sta-
tute, sasine was not requisite, but the disposition or charter, with possession,
was sufficient ; and therefore the superveniency of a statute requiring sasine
cannot alter the case, seeing the disposition of this annualrent hath attained
possession by frequent payment thereof. 2do, It were most incongruous and
inconsistent that an absolute disposition of lands acquired by a middle brother
or sister, having a clear destination for wnfeftment, should not befall to the heir
of ‘conquest ; as if the infeftment had been obtained for the chief ground of
the succession of heirs, being the will and destination of the fiar, it is always
esteemed to have the same efiect as if it were complete ; and upen that ground
obligements for horrowed money were ever esteemed heritable, if there were
but an obligment to pay annuulrent, till the year 1641, and are yet heritable,
if they have but a general clause of infeftment for annualrent; and therefore
the right of conquest lands by disposition, though it be incomplete, must ascend
to the heir of conquest, which must also necessarily hold in annualrents ac-
quired, and bkewse in upprisings; whereunto Sir Thomas Hope gives his opinion ;
and though the case of reversions be much more doubtful, being but personal

% Stat. Robert 3d, cap. 3.
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obligements de retro vendendo, yet seeing by statute they are made real rights to af-
fect the ground against singular successors when registrated, the Lords have found
revexsions acquired by mid-brothers to ascend to the elder brother; as it is observed
in the case of Pitcairns, where there being three brothers, Henry, Robert, and Mx
John, Mr John the younger brother gavea right of reversion of certain lands to Ro-
bert the mid-brother, who dying without issue, in a competition betwixt Henry
his eldest brother, and Mr John his youngest brother, both claiming the reversion
to be delivered to them as having best tight, the Lorps found that the rever-
sion did belong to Henry, Robert’s elder brother, and not to Mr Jehn his younger
brother, albeit he was most favourable, as having granted the reversion himself,
neither had Rohert the mid-brother acquired the lands before the wadset®,—Jt
was duplied for the pursuer, That whatever might be pretended in dispositions
of lands or annualrents, though not complete, yet it can have no consequence
as to bonds of borrowed money, wherein parties for their further security ad-
ject clauses of infeftment in an annualrent generally or particularly, yet do-
seldom make use thereof ; and it cannot be thought that thereby they intended
to make their sums ascend to an elder brother in prejudice of the younger bro-
ther, who is heir general, and must bear the debt and the burdens of succession:
s tutots, &c.

Tue Lorps found, That this bond in question having pmncrpally disponed an:
annualrent, albeit there was subjoined a clause of requisition and reversion, that
it did belong to the heir of conquest, and that the pursuer as having, ass1gna-
tion from the heir of line, had no right thereto.

Fol. Die. v. 1. p. 375, Stair. v, 2. p. 338.

*.. ¥ Dirleton reports the same case ¢

Tux deceased Lord Halkerton being obliged, by contract betwixt him and his.
deceased father, to infeft Mrs Margaret Falconer his sister in an annualrent of
the principal sum of 1000 merks out of the lands of Halkerton, redeemable
upon 10ec merks, and to pay the principal sum upon regaisition, Sir Patrick
Falconer, immediate younger brother and heir of line to the said Mss Margaret,
~assigned the said sum and contract in favour of Robert Robertson ; and the said

Robert having intented action against the now Lord Halkerton, as representing
his father, it was glleged, That the said sum bc‘ng conquest in the person of
the said Mrs Margaret, did not. belong to the heir of line, but to the imme-
diate elder brother as heir of conquest.

Tue Lorps having heard the cause in presentia, and being resolved to decide
the question betwixt the heir of line and the heir of conqiest, as to herita ble
bonds, bearing such obhgments to infeft, which had been often before in agita-
tion, but never decided but in the time of the Eng‘ﬁs’h did ﬁnd That the said
bond and sum did belong to the heir of conquest, who would have succeeded
in case the right had been perfected by an infeftment.

* See SUCCESSION:
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Some of the Lorps were of the opinion, That bonds of that nature should
belong to the heirs of line, for these reasons, 1mo, That the heir of line is-gel
neral heir and successor 2z universum jus, tam active guam passive, and is liable
to the onus tutele, and other burdens; and penes quem onus, penes eundem emolu-
mentum ; unless the benefit of succession be provided otherwise, either provisi-
one bominis, in the case of tailzies, or legis ; and there is no law settling upen
the heir of conquest the right of succession as to heritable honds, :whereupon
no infeftment has followed. And the law of the Majesty, (Quon attach. c. 88.)
is only in the case of terre et tenementa et feuda, -as appears by the very words
of the said ancient laws, and by Craig, and Skeen de verborum significatione, in
verbo conquestus, and verbe breve de morte antecessoris. 2do, As bonds cannot
be called heritage, so they cannot be esteemed to be conquest ; heritage being
properly lands, wherein a person succeeds as heir to his predecessor ; and if the
heir of conquest, who is now found to have right to such bonds, should decease,
thougll the same would descend and belong to the heir of line, yet such bonds
cannot be.called heritage ; and minors qué non tenentur placitare de bareditate
paterna, could not plead the same privilege in the case of heritable bonds.

3tio, Lands and feuda can only be said to be heritage, or to be conquest,
when parties have a real right to the same by infeftment ; but as to bonds, they
do not settle jus in re, but at the most a jus ad rem.

420, Comprisings, dispositions, and reversions, being more of the nature of
conquest, especially reversions, which are real rights, and do militate, not only
against the granters, but singular successors, do descend and pertain to the heir
.of line, and not to the heir of conquest. See No 6. infra.

. Dirleton, No 295. p. 144.

*.,% See this case by Gosford, woce Succzssion.

—

1676, Fuly 21. A. aggainst B,

THis day the Lord Craigie reported a competition between an elder and a
younger brother, as to the right of an heritable bond due to the middle brother,
bearing a clause of infeftment, but no infeftments following ; which the Lorps
found to belong to the elder brother as heir of conquest.

Fol. Dic. v. 1. p. 375. Stair, v, 2. p. 456.

—

30675. February 23. A dgainst B.

A comprisiNg, on which no infeftment had followed, was found to belong to
the elder brother.

Fol. Dic. v. 1. p. 375. Dirleion.
*.* See this case, No 3. p. 2448.



