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A second
.compriser not
liable for by-
gone mails -
and duaties
to a first com-
priser, till he
be cited, but
cannot crave

the benefit of

a possessory
judzment 2-
‘gainst a first
Lompriser,

10535 POSSESSORY JUDGMENT. . S
prxsmg, proceeding upon a decreet of llqmdatmn of the avail of Glenegles
marriage, which was debitum fundi, and | prior to the defender’s wadset, It was
duplied to the 157, That albeit the wadset was_a base ri ght yet the dcfender upon

the first terms of payment, having done all diligence, and entered into posses-

sion, the intervening comprising could not be preferred, whxch is only allowed-

where those who have base rights are pegligent, and may enter to the- posses-
sion before the posterior public right ; and, as to the comprising upon “the de«
creet-of the liquidation upon the avail of the marriage, it is no real right of its
own nature, but a constitution.of a debt, whereupcn a comprising may follow,
and there being no infeftment, it cannot prejudge a posterior wadset, whereup-
on mfeftment followed and possession. . TrE Lorps did find, that thacompnsmg

and infeftment intervening betwixt the wadsetiers basé fight, and first term of .

payment, was preferable in law, notwithstanding that the wadsetter could do

no diligence before the term, and likewise, that the comprising upon the liqui-

dation of avail of the marriage, was preferable to all hase rights, albeit clad
with possessmn the same being debitum fundi, and due to the superior after h-

quidation, after which it became as real to aﬁ'ect the lands, as a feu-duty a-
gamst all singilar succéssors who were not confirmed by the superior. .
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I a pursult at Balhe Boyd’s mstance for maxls and dutles as bemg pubhc-

ly infeft upon a comprising, it was alleged for the defender ‘That he had pos~

sessed by virtue of an apprising at his instance, and so could not be liable for
bygones, being dona. fide possessor. It was replied, That the pursuer being

first infeft by a public 1ight had good interest 1o pursue for the whole mails -

and duties since his comprising, and as the common debtor would have been
liable, so ought the second compriser, who had only jus reversiouis. ‘Taz LORDS
did sustain the defence. nolthhstandmg, and found that a second compriser

entering to the possession, was not liable for any mails and duties before cita- .

tion. It was farther a/leged, That the defcnder had the benefit of a possessory

judgment, and so could not be decerned for mails and duties, until his right
.Were reduced. It was replied, That the case being betwixt two comprisers, and - -

not betwixt two ‘heritors who- had several dispositions. of one and the same
lands, nor betwixt the pursuer and the annualrenter who had comprised for by-

gone annualrents, the defender could not crave the benefit of a possessory judg.

ment. THE-Lorps did repel the defence, and found that a second compriser
having. only mzdum Jus reversionis -of the first compmmg, albeit as to by-
gones he was’ bona Jide possessor, yet he could not cravg the benefit of a pos.--
ﬁgs,sory Judgment not being in the case of an annualrenter, who had compris-
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 ed for bygones due bcforc the first compriser, or in the case of 2 second heri-
table dlSpOSlthIl who might justly defend ‘upon seven, years posscssxon, until
' ghe right were reduced. -
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-Joun Boyp having apprised certain lands, pursues the tenants for mails and

duties. Compearance was made for Bailie Jystive; who dlleged, That he or his *

authors were infeft in the lands in question, and by virtue of their infeftments,
were sevén years in possession before intenting of the pursuer’s cause, and there-
" by had the benefit of a possessory judgment to possess it, till their rights be
reduced, which was found relevant in general, reserving contra producenda.
And now the defender produceth an infeftment of annualrent out of the lands
in question, and=n infefiment upon the property thereéof upon an apprising ;
against which the pursuer alleged; That the infeftment of annualrent could not
give the benefit of a possessory judgment, because it is no right by which the

lands can be possessed, but only an annualrent out of the lands; and being -

debitum fundi, a possessory judgment of property will not exclude an annual-
rent, neither can an annualrent be the foundation of a possessory judgment.
Tre Lorps found, that the annualrcn"t could not be the ground of a posses-
sory judgment.
. 'The pursuer further alleged ; That the mfcftment upon the apprising pro-
- duced by the defender could not be the ground of a possessory judgment, to
exclude his apprising, being led within year and day of the defender’s appri-
sing, and therefore he must come in therewith pari passu, according to the pro-
portion of the sums. It was anstwered, That the defender having possest seven
years by virtue of -his apprising, had thereby, the common benefit of a posses-
sory judgment compet,ent upon_all infefiments of property, until in petitor.o
* the pursuer declared his apprising should come in parz passu.. 2do, Though
the pursuer could come in-summarily for his propornon since the citation, yet
the defender having bruiked by his infeftment, was. bona fide possessor and
cannot be comptable for the bygone fruits before cxtanon
~ Tue Lorps found, that the pursuer without declarator had ‘agcess to a propox_
tlonal part of the mails and duties since the mtatxon, in respect of the tenor of

statute 1661, betwixt debtor and creditor, declaring apprisings within year and,
day to come in pari passu, as if one apprlsxng had been deduced for all, and:

therefore the infeftment upon the first. appmsmg, is 2 common 1nfeftmeqt for
the rest ; but found, that before citation, ‘or being, pqt in mala fide, the defen-
der. possessmg, was tutus excéptione, and not. comptable to posterior appnsers for
the duncs which were to be 1mputed in his.sums. ,
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No so.



