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produced in the process; 72 anno 1655. And as for the taking up of the me
ney, it infers no simulation, and was very allowable, seeing the defender re-
fused to reeeive it, and the comsigmationt was upon the consigner’s peril’; a'rrd’
now he offers the same gum omni causa, the defender accounting for the rents,
which is mogt reasonatlé, seqing by the act of Parliemrent betwixt debtor and ‘
creditor, all wadsetters, preted*mg the act of Parliament, are accountable foc
the surplus ; and albeit the act require am offer of caution, which the pursver
did not, having used au order, yet the foresaid offer of the money was cqmvzx ‘
Jent and miore. ,

Tue Lorps found the order defective b initis, through not pro&ucttorr of”

the assignation to the reversion ; but found, that it was supplied so soom as the

said assignation was judicially produced ‘and seen by the defender ; and found

- the defender accountable for the rents, fram that time, in so. far as exceeded

his annualrents, and sustained the otder, the pursuer producing the principat
sum at the bar; but found no ground of an account upon the act of ParKa-

‘ment, there being no offer made conform thereto, and the offer of the ‘money

by the consignation was long before the said act.
‘ o Fol. Dic. v. 2. p. 323. Stair, v. 2. p. 267

.._;._w._.. P
1675. February11. Lapy TorwooDHEAD against The TeNaNTs.

Tue Lady Torweodhead having gotten aliment modified to her by the Lords
of Council of 600 merks yearly ; and, for surety. of the same, baving gotten
the gift of her husband’s liferent éscheat, did parsue the Tenants for mails and

duties.
It was alleged for Florence Gairner, That he had right to the lands libelled

- and mails and duties of the same by compnsmgs and infeftments thereupon'

explred.

It was enswered, That the mails and dmws of the lands exceed the annual- -
rents of the sums contained in the comprising ; and, by the act of Parliament
1661, for ordéring the payment of debts betwixt creditor and creditor, where

“the lands compnscd exceed the annualrents of the sums contained in the com- -

prlsmg, tl‘ie comprisers are restricted to the possession of such of the lands
during the legal as the Lords of Session should think just; and that the exXpir-

"ing of the said Florence’s comprisings was interrupted by an order used by Ed-

ward Ruthven, son to. the Lord Forrester.

-1t was answered for Gairner, That the Lord Ferrester had no. ri'ght to the
reversion of Torwoodhead’s lands, so that no order used by him, as to these
lands could be valid to interrupt the said compnsmg ; and the said order ne;-
ther was, nor could be declared. :

Tue Lorps, in respect the Lord Forrestér being principal, and his brother

" Torwoodhead cautioner, both their lands were comprised for the same debt,
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and that tbe principal may satisfy the debt, aad extmgmsh fhe campuung as

to-bpth his-owa and the cautiener’s lands, they £eund that fche said ardet dnd

interrupt the comprising as to both ‘
This appears to be heard ; 1mo, Because the act of Parlwmcnt mdulges the

favour foresaid to the debtors’ t}lemselves, upon the ﬁmditmns ‘therein-mene .

+ tioned, viz. That they should ratify the compriser’s possession, and' deliver the

e’vndents, and the same cannot be extended to donntars; 2de, A comprising

cannot be mterrupted but either by paymeat and actual intromission, or by
asing and declarmg an order of redemptm until which be done, tbe oM~
pnsmg cannot be thought to be unexpired.

Reponer, Cmgu. . ‘ T
Dirlews, No 25t p. 121

‘ :676 _‘}’mte 16. - Dr an;n aguimt H&a.

AN 4mibo 1 593, contracta permutatxoms seu. excambii {ut Joqmrnur) ¢€lebra-

_to'inter Georgium Comitem Mariscallum et Menonem Hog de Blaridtyn ; ; quia -

dictus Menon dederat et dlsposuerat dicto comiti quasdam terras ville piscato-

ram vulgo of the fishertoun de Peterhead ; et villa de’ Peterhead -erecta fuerat -

in: buvgum baronix, adeo ut’ terris istis dlcn Menonis commode -¢omes carere
nequiret ’ Et Qufa dictus Menon, habebat jus usmfructus et locatnone.m ad lon-
gum témpdé tértarom de Blalridyyn, ideo dictus comes dnspoSuerat dicto Me-
noni et suis “heeredibus. prae(hctas jterras de Blamdryn 5 scd ‘redimendas a dicte
‘comite f suls successoribus, solutione trium millium miercarum et locatione
dictariym tetrroni in anrios fovemdecem post redemptionem ; pro-mercede se-
decem librarom singurs anpis pro dlcus terris pendi sohta ut in contractu as-

seriehit s Et’}to implemento dicti contractus, charta a d»cto comite et filio ‘ejus

‘tontessa’in anno_ 1617, dictus Menon investitus et ejus haredes, dictas terras

\jpossederant donec Domirius Alexander Frazer archiatreus regius, . acquisite

Jure reversionis seu retractus in dicto contractu et, investitura contento, Jacobe
Hog nepote dicti Menanis pramonito (ut moris est) &t dicta summam TeCix
peiet, et predictas tersas revenderet, actione declaratoria dwtas terras y&n(hca-
bat jure retractus, rité ut-asserebat redemptas.
Excipiebat Reus retractum seu pactum de retro’vendendo apud nos stricti juris
esse et specifice 1mplendum eo autém pacto cautum terras ‘dictas redimendas
non solum solutione dictze suymmeze, sed adgectum eas esse relocandas in tempus
'pradimm ‘Tocationem gutem seu assedationetn nec oblatam nec depo&:tam
" Replécabut Acter ‘pactumn illid de relocatione. injustum et usurarinm et illici.
. tum esse ; terras siguidem ejos- esse valoris ut merces relocationis tantum non

Jaaginaria §it ; cofonum enim pro iis pendere aut pendere posse quotannis sexe
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