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No 3. own heirs; and, as'he, or his heirs, -gould only redeem, fo can they only declare
the apprifing to be fatisfied by intromiffion ; meither can the reverfion belong to
two, both to the heirs of Robert, who was charged to enter heir, and to the
heirs of the grandfather who died laft infeft.—It was anfwered, That Robert
never having in his perfon any real right, as never being infeft, albeit fiGione juris,
the a& of Parliament gives the creditors like right upon his difobedience to enter,
being charged, as if he had entered ; yet that is a mere paflive title, and could
give no active title to Robert, or any reprefenting ‘him, either to redeem, or to
call the apprifer to an account, till they were entered heirs to the perfon laft in-
teft ; for albeit the creditor apprifer has a real right, yet the difobedient apparent
heir has none ; and albeit the Lords ‘might fuffer the difobedient apparent heir,
or his heirs, to redeem the apprifing ; becaufe the apprifer had no interet to op-
pofe the fame, being fatisfied ; much lefs can the apprifer now appofe the pur-
fuers, who being infeft as heirs to Richard, have the real right of fee in their per-
fon, and confequently the right of the reverfion ofthe apprifing led againft Rich-
ard’s apparent heir ; which being a minar right, is implied and included in the
property : )

Which the Lords fuftained, and found that the heirs of the perfon laft infeft,
being infeft, might redeem, or declare againft an apprifer, who apprifed from an
~apparent heir, lawfully charged, albeit they were not of that apparent heir.
: ¥ol. Dic. . 1. p.22.  Stair, v 1. p. 584.

*.* The {fame cafe is reported by Gosford. See Helr ApPPaRENT.

1676,  Fuly 18. GoRrDON ggainst WATSON.

No
Compet\%.n of Warsox having apprifed the eftate of Irving of Hiltoun, in anm 1662, Johm
gre(:;sugxfxr ®  Moor, in anne 1672, apprifes Federat’s eftate and Hiltoun’s, for a {um whereia
Federat was principal, and Hiltoun cautioner ; and fhortly after, within the legal,
Moor ufes an order of redemption of Watfon’s apprifing, whereunto Gordon of
‘Seatoun hath now right, and purfues declarator againft Watfon, for declaring,
that the order was lawfully ufed within the legal; and that Watfon, the apprifer,
after the order, entered in pofleflion of Hiltoun’s eftate, and continued to poflefs
till this time, whereby he is fatisfied of the fums contained in his apprifing by his
intromiffion ; and that there is no neceflity to produce or deliver the fum confign-
ed for redemption of the apprifing. 1t was alleged for Watfon the defender, That
the order ufed by Moor could not be declared ; becaufe there were two orders
of redemption ufed againft Moor’s comprifing ; one by Federat, and another by
Gilbert Collifon, who apprifed Federat’s eftate, in anso 1671 ; which apprifing
Federat hath confirmed ; and, for Collifon’s further fecurity, hath infeft him i
an annualrent out of the miln of Federat: Likewife Watfon hath right from
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€ollifon, beth as to the apprifing and! annualrent ; and There- is an: order ufed
upon Collifon’s right, for redeeming Moor’s apprifing, and a declarator thereupon:
mtented ;. and, therefore, Gerdon of Seatoun, as having right from Moor, hath
now no intereft te.declare Watfon’s firt appnfing to be fatisfied, feeing Moor’s:
title is extint by redemption, which: Wat{on. now craves to be declared.—It was
anfwered for the purfuer, That he hath the firft order, and the firft declarator of
redemption of Watfon's. apprifing, wherein. he hath now infifted ; and Watfon
hath no. intereft, by: his order; againft Moor; to ftop the declarator ufed by. Moor,
but the- firft action of deelarator fhould be firft difcuffed; and:the Lords may. juft-
ly. refufe the- declarator. ufed: upon- Collifon; or Federat’s; order, by way of de-
fence, and referve it by way of action, and in juftice ought: fo todo ; becaufe, if

the declarator oft Moor’s.order be elided; by way. of exception,. by. Collifon’s ar--.

der, then Watfon’s firft apprifing becomes. irredeemable; and.he carries. an eftates
of 30,chalders oft victual for 3000 -merks:: The only remied whereof is: the in-
terruption. of the expiring. of Watfon’s apprifing, by the order ufed by:Maer;.
which:if . it be not: declared; hath ne effe@t; and, for this wicked defign, Watfon:.
hath acquired: Gollifon’s righty that he-may.exclude Moor’s: declarator; but. theugh:
Moor’s.order. be: declared, Collifon’s order: may: alfo: be. declared, whereby, Wat{ons-
as:having: right from Collifon, wall come:in Moor’s: place.

Tur Lorps refufed: to-fuftainm the declarator: off Collifon’s: oeder,. hy .way: of de-.
fance, to:exclude the dealasatos ofi Maox’s: ovder ;: but:. declared: Moor’s: order 3
and found. Watfon, the: firf appufer, countable, after the legal, upen. Mpor's:

ovder:.
Stair; U, % po 451

13 Junzr '
Sir-Groroe: InNes.of "Coxtoun; and” Jawes Wismma; his: Aﬂignee; against James:

CHALMERS..

]Amn-s:(ihmnms;hmg: right; by: progrefs; to: an: apprifing. of the lands. of/
Linkwoods, led in-the 1671, there is a declarator of. redemption purfued by Cox.-
toun, and Wiféman; his;aflignee:; and a declarater oft expiration. of. the legal by
the faidi James Ghalmers;. as. having right to the: comprifing, .

It-was: alleged foy. the reverfer, That the compsifing:was. ftill redeemable ;, be-.
caufe, hy. contra&t hetwixt one.of Ghalmers' anthoss - having right to.the.comprif-:
ing, and the tutor of the debtor, in anno 1672, the.comprifing was. declared; re-.
deemahle-for payment of. Goqo merks ; which contrat is narrated in the convey-~
ance to Chalmers..

It was anfwered : The contract contains a fpecial provifion, that the fums fhould?
be. paid at. Whitfunday 1673 ; as alfo, that the faid agreement, nor no claufe-

No 3.
A comprifer
may, by con-
trac¢t within-
the legal, per-
petuate the
reverfon.,



