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possession, the same should be canvelled upon probatien by witnesses, that the
witnesses upon whose testimony the decreets proceeded were corrupted.

4t0, There should be progressus in infinitum if the testimonies of witnesses
should after sentence be reprobated by other witnesses, and after sentence in the
reprobator; the testimony of the reprobatory witnesses should be reprobated by

.others, et sic in infinitum. . : : oy

5to, Reprobators were only in use when the desxgnat.on of wttnesses before

they declare, from their dwelling and vocation, and other circumstances, was
«questioned -as false, which being obvicus and easy to be known, it is not to be

presumed that the reprobatory witnesses will declare falsely anent such points
which may be easily tried ; but the corruption of witnesses being an.occult and
unwarrantable practice, it is not to be presumed that witnesses were present and

conscious 3 and the reprobatory ‘witnesses may be suborned, and declare falsely

impune.

_6to, Our law is jealous of probation by witnesses, they being for the most part
viles persone and yet habiles; and writs cannot be taken away by such probauon,
and sentences in foro are scriptura publica et selennis.

2mo, By our practice, dicta testium cannot be questioned post .rentemzam, tho
by the common law and the law of other nations they may ; and there is less
reason to admit personal exceptions contra testes to be proved by witnesses.

Svo, As to the incommodum, that-a door should be opened to corruption, if
the testimonies of witnesses after sentence should not be questionable upon that
head, it is easily answered, seeing witnesses may be pursued criminally, and se-
verely punished, if they may be discovered to have been corrupted or false.

Act, Cunnz;(t“gbame and Lermonth. Alt. Mackenziz and Harper.
Dirleton, No 161. p. 65..

et R

1676.  Fune 22. IrviNG against IrvING.

ArexanpEr IrviNg of Lenturk raised suspension and reduction against Joha
Ross in Strathmore, and Francis Irving, brother to Drum, of a decreet of spuils
zie and wrongous intromission, upon these grounds, That the witnesses had de-
clared falsely, in so far as, being adduced by the pursuer before the counci,
they had declared they knew nothing, and in the process before the Lords, they
declared fully and positively as to all that was libelled ; and, 2do, They declar-
ed upon quantities so exorbitant, that the same do amount to the twentieth corn,
whereas, in the country where the corns grew, they have scarce the third corn,

Tur Lorps found, that the decreet being in fore, could not be questioned
upon any ground, and in special upon the testimories of the witnesses as false,
seeing there should be no end nor period of pleas, and there being no protesta-
tion for reprobators, Some of the Lords were of opinten, that as a decreet
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founded mpon a; false wrismay: beiqmmqednmzwbm the, sameis fhugded upon
false testimonies, -and the-falichood is enidentsrand miny: be qualified wing altiore

indagine, the same may he hikewise questiongds;. and the remedy of a reduction

of decreets in foro being. denied, only ypon that pretence of competent and o-
‘mitted, ought not to bedenied in such rases; geeing the gropnd foresaid, that
the pestimonies were false, doth. ariss upen. the depositions of the witnesses, and
was neither known nor competent to the defender, w,ho s pot.allowed to,see nor
to question dicta testium ; and.a- remedy, which in Jaw and JFeRson ought te-be
allowed, is not taken away, because it is not protested for by a party, who for
the time did not know that there were any gronnd for the same,

Reporter, equyti;. e Cletk, G:t:an. '
Fol. Dic. v. 2. p 193 Dirleton, No 361. p. 175.

. *** Stanr reports this case :

Joun Ross having obtained decreet ‘against ITrving of Lentdrk and others for
his. Whole corps, m has barg- yard, thch thev promlscuously intromitted with
and dlsposed Qf there was. a blll of suspensmn presented against the decreet,
upon these reasons, Imo, That by the act of htxscontestatxon the libel was to
be pfoved by witnesses that hved thereabout, who might know the quantity of
the $10P 5, and the witaesses recewed lived 20 miles off; 2ds, The quantities
ana frxcea were most exg;b;;,apt 5 3tio,. I?rancxs Irvm,g, who had the mght, and
Pursued in, has cedcn} S nams;. ] s known to have ]ed horses that he usea for wit-
neises H 4ta, Tha; thcse wlgnesges were mhablle, r)eather belng famous “nor worth
the King's unlaw ; sz0, It was offered to be proved that they being sworn in the
“gouncil, did depone contrary to their deposition before the Lords, and so their
testimanies are false, and themselves .mfamqus,, Gto, 1t is offered to be proved
b}y the chargexs oath, that both the, quaﬁutles a.x)d prices are exorbitant. It

was answered for the charger, That to all these specxous and false pretences, he

oppones his decreet in foro contentioso, wherem thc defenders compeared at all

the diets of process, and were present at the exammatlon of the w1tnesses and
adv:smg of the cause ; and it would ﬂ}ake precesseg englless and unsecure all
the lxeges if such solemn decreets were to be drawn in question upon any of
these” gmunds alleged, for such may be pretended against each decreet, and
what concerns witnesses, no party can know the samge, they being close, and ad-
vised without publication, by the constant custom of this kingdom ; and as to
the hability of the witnesses, the law hath afforded. this nemcdy, and no other,
th@t, if their inbability can be instantly verified when they are received, by:the
oath of theadducm‘ or the witness’s -own oath, or by any other witness or wrig,

me; are re_;,egted ;-and if the party cannot mstaml_,y venfy, he may protest for

;ept:obators ta prmze their inability by way of action, which if he omit, heis
understood o acguiesce, and mever 10 be heard: theteafter and therefore, repro-
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bators are never admitted but when»prét'estefl for, when tlie party compears at
their examination ; and’ thddgh'reprobgtors‘ were protested for, and depending,
law admits not the quarrelling of the dicta testium as false: And as to the offer
to refer the quantities and prices to the charger’s own oath, that was competent
before probation by witnesses, but is not ‘competent after, as inferring perjury
and defamation of withesses, and it would be an universal protest against all de-
creets upon probation by’ witnesses. R I s
Tue Lorps repelled all the reasons in respect of the answers.
' ‘ Stair, v. 2. p. 429.

*4* A similar decision was pronounced, Paip against N‘c_:,wt:qn, No 143. p. gor12;
woce MINOR.. :

16%6. Nyvember q. PATERSON against. JOHNSTONS.
9 L5 "ONS.

Carramn PaTersoN having charged Johnstons, sons to Lo‘qkerb'ic, upon their.
bond, they suspend, and raise reduction upon minority and lesion. The char-
ger offered to prove that they were majors. TuEe Lorps preferred neither party
to the probation, but before answer allowed either party to adduce w'i‘tnesses;
to prove what was the true age of the suspenders when the bond'was subscribed
And they having adduced some witnesses, and the charger being to adduce
athers, he offered to prove that the suspender’s witnesses were infamous vagas
bonds. It was answered, They were received, the charger being present, and
neither objecting nor protesting for reprobators, which are not receivable but
when protested for. It was replied, That though after a definitive sentence it
will not be called in question upon reprobator, unless protested for, yet this pro-
cess not being ended, nor the testimonies. advised, but the testimonies lately.
come to Knowledge, it is very competent,. o ‘ ’

TuE Lorps refused to admit witnesses upon the inhability of the  witnesses:
already examined, unless the witnesses whose fame was cizi=fly concerned were -
cited ; and granted warrant to cite them for that effect.

Fol. Dic. v. 2. p. 194. Stair, v. 2. - 461..
*.* Dirleton reports this case :-

Fr-was. desired by a bill, that a party against- whom witnesses had been used.
and who had declared, might be allowed'to qualify the inkability of the witnes'.’.:
ses, and that a. termr should be assigned to that-purpose ; vhereupon it was agi-
tated among the Lords, if a reprobator should be sust2ined by way ‘of exeep-.
tion, whereupon there would be a new litiscontestation 5 and:it was urged by.
some of the Lords, that if the inhability of the witnesses should- be qualified



