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by him, muft firft be imputed to the annualrent of both the fums, and then to the
ftock of the firft.—It was alleged -for Auchinleck, That the intromiffion could
only be attribute to the firft apprifing; 1mo, Becaufe by that right the apprifer
entered in pofleffion, and cannot invert his pofleflion to a third party’s prejudice.

2do, The firft apprifing ¢/t potior jure ; for if the two apprifings were in different
perfons, he that had the fecond, could never attain pofleflion againft the firft.
3tio, In dubio folutio ¢fl imputanda in duriorem fortem, and therefore to the firft
apprifing ; for if imputation be made to both, the firft apprifing will not be fa-
tisfied within the legal, and the debtor’s right will be taken away, which is moft
unfavourable. 4%, The apprifer, as he did not poflefs by the fecond apprifing,
fothe could not, becaufe the firft apprifing carries the right of property, and the
fecond carries only the right of reverfion. o _

“TuE Lorps found the poffeffion was only to be attribute to the firft apprifing,
and not ta the fecond, while the firft were fatisfied.

"The next point was, that it was alleged the apprifer had fold a part of the
lands within the legal ; and therefore the worth of thefe lanc_is ought to be allowed
in fatisfaction of the fums.—It was anfivered, That the apprifer could not dif.
pone the lands. fimply, but only his right of apprifing, which would. ftill be re-.
deemable from his affignee, as well as. from himfelf, . ‘

"Tne Lowrps. found, That he was not accountable for the whole value of the lands.
difponed, but for wha.trfums he acually received for the lands difponed, to be
proven fcripto vel juramento. o |

The next point was, as to.the prices of the victual, whether the fiars, or great-
eft prices were due..

TrE Lorps allowed the debtor- to: prove the greateft prices, and alfo to pro-
duce the fiars, referving to themfelves the modification; next, as to the rental,.
the apprifer defired a joint probation, efpecially it being in. the Highlands, where:
the witnefles are fufpect.

Tue Loros would not grant a joint probatien, hut ordained the. probation to.
be by witnefles above exception..

Fol: Dic. v. v p. 21 Stair, w. L. p. 580..

R

1677. Fume-26.  MaLLocs ggainst the Rticr of David Boyd:.

A secoND comprifer having purfued a declarator, that the prior comprifing was.
fatisfied by intromiffion ;. and the defender having, in the count and. reckoning,,
given in an article of deburfements for profecuting and defending of procefles.
concerning his right; the Lorps found; That as to. the extinguithing of the
comprifing upon the account of intromiffion, the expences in deducing the com-
prifing and obtaining infeftment, were only to be allowed ; but not any other
extrinfic deburfements: But the comprifing being extin¢t and fatisfied, if there
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wete any furplus of mails and duties, for which the comprifer was to he account-
able, he might retain; off the firft end of the fame, fuch as were profitably ex-
p\ended-, not only in relation to his ownt, but the purfuer’s right:
Neawbyth, Reporter,. ’ ‘
Fol, Dic. _L'v.px. . 2. Dirleton, No 458. p. 222.

1680. Marchi  Yroman of Dryburgh aga)'n;rt‘GRAv of "I’nnerichty.u

. "TuE heir of an apprifer of ward-lands, having paid 4000 merks as the avail of
a marriage which fell by his predeceflor’s death ; his intromiffions with the mails,
and.duties were afcribed to.it ; at leaft he was found to have right to repete the.

fame off the debtor, before the apprifing could be extinguifhed:

Fol. Dic, v. 1. p. 21. Harmrfe, (ComerisiNG.) No 307. p. 75~

. ————

W81, Fanuary v4.. Scraw against: MuiR..

* Scuaw of @rimmat having apprifed the lands of Sheill, purﬁies -John Muir, a.
prior apprifer, for declaring his apprifing extin® and. fatisfied, in fo far as he had,
upon. his apprifing, taken a deereet of mails and duties, againt all the tenants.
for certain years,. and in all time commg 3.and by virtue thereof had upllfted the-
mails and duties.—The defender alleged That he was only accountable for his.
actual intromiffion, at leaft for the rental of fick- parts of the lands,. as he once.
entered in poffeffion of by uplifting of the duties;;. for.itis-a- known: principle, that
apprifers. are not obliged to. intromit, and are only liable to account for the rent.
of thofe rooms that ance they begin to poﬁ'efs —It was anfwered, That this.ground.
is not controverted;, where apprifers attain no poﬂ'eﬁion ~but, where.they take.

decreets. for mails and duties for all. time coming, they thereby attain a civil:

pofleffion, and.no other apprifers being pofterior, have. any, remeid, but are as ef--
fetually debarred: by the. decreet, as. if they had been in pofleffion, and. had.
- eompeted and. been. excluded ;, for no 1aw nor. reafon. can. oblige any perfon to.
purfue thie-tenants, where he. knows he. cannot prevail ;. and whatever might be
pretended as to. diftin&. tenements, and. diftin@ lands, that one. apprifer taking.
decreet agamﬁ the whole. tenants, and lifting the rents only of. fome baronies and
tenements, and abRaining from- the. rents of other. whole tenements diftinét and.
diftant, where pofterior apprifers. might have purfued the tenants of thefe diftinct
tenements, and thereby forced the firlt apprifer, either to poffefs that he might be
fatisfied; or to fulfer: them to poffefs;. yet here there is but one fiall tenement
contiguous, and if the firft apprifer, poffefling the moft part, omitting any-of the
tenants, the purfuers were not.obliged to enquire therein, but might warrantably.
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