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1663. February 6. Lorp Lourie ggainst EarL of DuNDEE,

Tue Lord Lourie purfues a reduion of a difpofition, made by Carnegy of Craig
to the Earl of Dundee, as being pofterior to the purfuer’s debts, and in prejudice
thereof, upon the a¢t of Parliament 1621, againft bankrupts; and, for inftruct-
ing of the reafon, repeats the difpofition itfelt, being betwixt confident perfons,
coufins-german, and without caufe onerous, in fo far as it bears refervation of the
difponer’s and his Lady’s liferent ; and provifion to be null, if Craig have heirs
of his body, in whofe favours Dundee is to denude himfelf, upon payment of his
expence.—The defender alleged, That the libel is not relevant. 1mo, Becaufe
Craig is no bankrupt, nor any diligence done againft him, before the difpofition.
2do, He is not infolvent by the difpofition, becaufe there is referved to him a
power to {ell as much of the land as is worth 8o,000l. for debt, and fo is not
in fraudem creditorum ; but the purfuer ought to purfue for that provifion, either
by apprifing or perfonal action.

Tae Lorps found the reafon relevant and proven by the tenor of the difpofi-
tion-; and therefore reduced, to the effect, that the purfuer might affe¢t the faid
lands with all legal diligence for his debt, as if the difpofition had not been grant-
ed ; for they thought, feeing by this difpofition there remains no eftate {ufficient,
ad paratam executionem, that there was no reafon to put the purfuer to infift
in that claufe, to reftri¢t himfelf thereby to a part of the land, but that he ought

to have preference fof his debt upon his diligence, affecting the whole land.
Fil. Dic. v. 1. p. 68.  Stair, v. 1. p-I73e
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w67y, Fanuary 5. EArL of GLENCAIRN: against Briseans:

Franas-Freerann of. that ilk, having difpened to . John- M‘Nair and Robert
Hamilton- irredeemably ; and. they thereafter. having- difpened. the fame, with
confent of the faid Francis, to John Brifthain; and the faid: John having granted
a reverfion to the faid-Francis, his heirs of his own boedy allenarly, for payment
of -the fum-.of 8coo. merks, and.what farther. fums fhould be deburfed for im-
proving the lands, building. or repairing the houfes; with annualrent frae the de-
burfements, upon the faid:John Freeland, his-own declaration ; and.that after the
firft term, after. the faid. Francis, his deceafe.—The Earl of Glencairn, creditor to
the faid Francis Freeland; alleging, That- the faid reverfion was granted by fraud
and contrivance; and in prejudice:of him and lawful-creditors ; and:that the faid
reverfion was granted.in manner. forefaid, not in- favours. of his debtor, but his
heirs, for eluding their. execution ; purfued a.reduction of the faid difpofition
made in favours of Hamilton and M‘Nair ; and a declarator that Britbain’s right
thould fall.in confequence ; and. that it fhould be.lawful to him to-comprife the
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faid reverfion, and to ufe an order as if it had been granted to the faid Francis
Freeland himfelf.

Tue -Lorps thought, That if the price were not adequate, (which was to be
tried) the conclufions aforefaid fhould be fuftained.

Reporter, Thesaurer-depute. ‘ Clerk, Gibson.
Fol. Dic. v. 1. p. 68. Dirleton, No 417. p. 204.

* * TrE Lorps found, in this cafe, That the true value of the lands fhould be
proven, to the effe® it may be known whether the price be adequate or not :
And albeit the lands had not been laboured by tenants, being ftill in the heri-
tors hands, the value might, and ought to be proven, by the fowing and increafe,
and the quantity of the land ; and what lands in that part, of the like quantity
and guality, may be fet for. And it was not enough, that now the Earl of Glen-
cairn offered 2000 merks more, in refpe& the lands might have been improven ;
or the faid offer might be made upon picque or emulation.

In this cafe the Lorps allowed a conjun& probation.

Reporter, Hation. Clerk, Hay.
Dirleton, No 431. p. 213,

-# % See The fame cafe as reported by Gosford, voce REDEMPTION.
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1700. 7[1{}/ 24.
Jean Weems and Davip WHITE, Ter Hufband, against ANN Murray.

Isoser Forzes, daughter to the decealed Mr Arthur Forbes, being creditor te
Sir Patrick Murray in roco merks per bond, granted an-obligement to Anna and
Martha Murrays, her two aunts by the mother fide, for payment of L. 40 yearly :
And thereafter having married the deceafed James Hamilton, goodman of the
Cannongate Tolbooth, fhe made a difpofition to him emnium bonorum, and par-
ticularly afligned him to the faid 1000 merks bond ; but, by a pofteiior difpofi-
tion, fhe afligned to the faid Anna Murray her wearing cloathes. James Hamil-
ton transferred the faid bond to Jean Weems, his fecond wife, in implement of

the minute of contract pafled betwixt them pro tanto, who, with the concourfe of

David White, her prefent hufband, purfued for the fame. Compearance is made
for Anna Murray, who claimed preference to the fum, upon this ground, That
fhe was executrix qua creditrix decerned to Iobel Forbes, and had confirmed the
fame as in bonis of the defunét ; whereas Jean Weem’s right depended upon the
validity of the difpofition made by Hobel Forbes to James Hamilton, which was
null and reducible upon the a& of Paliament 1621, as -being a dilpofition om-
nium bonorum: by a wife to her hufband, in defraud of creditors.

Alleged for Jean Weems :—That Anna Murray, as executrix creditrix to Ilobd
Forbes,.can have no right to the fum ; becaufe the defun& was denuded in her



