
PROVISION TO HEIRS AND CHILDREN. SECT. 14-

SEC T. X.

Import of the Obligation with regard to the Father's cautioners.

1677. November 23. CRAWFORD against KENNOWAY.No 73.
Found, that
heirs of pro-
vision are
bound to re-
lieve the cau-
tioner for
their provi-
sions. But
oee No 75.
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BY contract of marriage betwixt Robert Kennoway and Agnes Crawford,
Robert as principal, and Walter his brother as cautioner, are obliged to secure
and employ to the future spouse in conjunct fee, and to the heirs of the mar-
riage rin fee, 4000 merks of tocher, and 4000 merks further, and execution ii
declared to pass at the instance of James Crawford father to Agnes; wherupon
he charges Walter the cautioner; who suspends on this reason, that the charge
is to the behoof of Jean Kennoway the only bairn of the marriage, and she doth
only represent her father, and therefore is obliged to relieve Walter the caution-
er, and so cannot distress him. It was answered, That the provisions in the con-
tract are to the heirs and bairns of the marriage, and therefore would have been
effectual against the father in his own life; who, if she should allege, that by
the clause of employment he was fiar, and so might dispone after the employ-
ment, and therefore could not be compelled to employ, it had been repelled;
for the bairns in such clauses are creditors, and not simply heirs of provision;
and though the father's creditors might affect the sums employed, yet no gra-
tuitous deed of the father's would affect the sarle, and the cautioner neither
then nor now can have any other defence than the principal. It was replied,
That during the father's life there was no defence either to the principal or cau-
tioner against the fulfilling of this clause, because then the bairns neither were
nor could be heirs, and so the cautioner could not found upon their obligement
to relieve; but now the father being dead, whether the provision be to them as
heirs or bairns, the obligement being to employ to the father and mother in
conjunct fee, the bairns are unquestionably heirs of provision to the father,
though their designation as bairns may serve in place of a service; and all the
father's debts to his death would reach them, unless they abstained and re-
nounced; and therefore the bond of relief for this cautioner must have this
same effect.

THE LoRDs found that the bairns were obliged to relieve the cautioner after
their father's death, there being no other heirs of line to discuss, and therefore
sustained the reason of suspension upon the clause of relief, and suspended the
letters simpliciter.
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