
ALIMENT.

(Ex dchito natural.)

at that age, but fooner, if they be fooner married; which, though it ufes fome- No 56.
times to be fo expreffed, yet oft times it doth not bear fooner, but at fuch an
age, or their marriage, but have always taken effed at the marriage, if before
that age, but have never been fo applied, fo as if they never married, never to
have right; which is yet more evident in this cafe, becaufe there is neither ali-
ment nor annualrent provided; fo that they thould have nothing if never mar-
ried.-The defender replied, That whatever may be the conftrudfion, as to pro-
vifions of heirs-female excluded by an heir-male, which muft prefuppofe the fa-
ther's death, before their proviflons can take effed; yet here, where the father
himfelf in life is bound to pay, it cannot be thought that he did not leave him.
felf that latitude, either to pay at their age of 15, or at their marriage. 2do,
There are not only here two terms, but the obligation is conditional, viz. They
marrying with confent of their father, the defender, and others; and till that
condition be purified, they cannot crave payment.-It was duplied, That this
condition of confent cannot be interpreted a fufpenfive condition, putting a ne.
ceflity upon them to marry, or otherways to have neither flock nor annual; but a
refolutive claufe, that if they did marry without confent, they fhould be obliged
to reftore, which could not hinder them from payment upon caution, in cafe they
fhould tranfgrefs; and the freedom of marriage hath made fuch claufes only to
import that they fhould demand confent; but if it were refufed without reafon,
whereof the Lords are judges, yet if they married without juft exception, their
portions fhould be due.

THE LORDS found, That the claufe, as it is here conceived, obliging the fa-
ther himfelf in his own life, was fufpenfive as to the payment of the flock, till
it appear how the children would marry; but that the brother was obliged to
aliment them medio tenpore, from their age of 15, for which the annualrent of
their fums were modified; but, it was not determined, whether, if they hould
never marry, their portion would not belong to their neareft of kin, but abfo-
lutely fall to the brother. See ALTERNATIVE.

Fol. Dic. v. I. P. 33. Stair, V. 2. p. 676,

X678. uly 23. THOMSON against WILKIE.

UMQUHILENo 57.
UMqUHILE Walter Wilkie having feveral children, one called Thomas became A fiatjr fuc

furious before his father's death, and his father provided nothing to him, but ceeding to
the means of

made his relia his executrix arid univerfal legatrix, who entertained the faid her father and

Thomas during her life; and after her deceafl, William Thomfon having mar- mother, foundliable in ex-

ried Lucas Wilkie his fifaer, he entertained him 14 years, and now purfues- pence of ali.
mrenting her

Agnes Wilkie, who fucceeded to the whole means of both father and exother, furio s bra,

for the aliment of the furious perfon, in refpea that it was a duty by the law of ther;. but

,nature, both upon his father, and in cafe he had no means, upon his mother, to fo f as the
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ALIMENT;

(Ex debits naturalW,

No 57 conflitute an aliment for hire during his furofity, according to their mean
lwas luciata, and eftate, which therefore muft affedt all repreferating them.-The defender,
by being afeeTa h.ol xeddo
fIeedanwered, That the law and cutloml of Scotland hath only extended aliment of
entertaining children againft fathers perfonally, and never againft mothers, nor againft any re-
himn in her

wxan family. prefenting either. 2d, This aliment being heflowed upon the furious perfon by
his own filler, without any agreement, mufl be prefumed to be -of charity and
natural affe6tion, and introduces no obligation, efpecially having continued 14
years after the death of both parents; and if it had been otherways intended,
the purfuer ought to have required the defender to have accepted of the furious
perfon in her family, and could not crave a modification to entertain him elfe-
where.-The purfuer aficered, That the Lords had made this natural obliga-
tion effeaual, not only againft fathers, but againfl mothers, where the father left
no means, as was found in the cafe of the- Children of E. Buchan contra the
Countefs of Buchan, No 45.; and alfo againift the heirs, as was found in the cafe of
the Children of Otter, No 49. and Netherlie againfi the Heirs thereof, No 50.
And albeit the Lords has found that the entertainment of perfons who can con-
tract, is prefumed gratuitous, unlefs there be an agreement, yet it is neither extend-
ed to pupils nor furious perfons, who can make no adt nor agreement for themfelves.

Tax LoRDs fuftained the procefs, and ordained a modification according to
the means of the father and mother, whereunto the defender fucceeds, and only
in fo far as flihe is lucrata, by being freed of entertaining the furious perfon in,
her own family.

FoL. Dic. v. 1. P*. 32. Stair, v. 2. p. 639.

*** Fountainhall ftates the fame cafe thus:

WILLAM THoMsoN purfues Agnes Wilkie for paying him the aliment of her
brother, who was fatuous.-Alleged: As reprefenting her father, fhe was not
liable, becaufe his obligation, jure nature, died with himfelf, nor as reprefenting
her mother, non tenetur alere; and, as fifler, the purfuer was as much concern..
ed, having married another fifler; and it is prefumed he did it ex officio pietatis;
and, in law, a fifer is not bound to entertain her brother.-THE LORDS found
his father thould have provided him, fiuce he was not capable to ferve or work;
and, therefore, found the defender, as reprefenting the father and mother, bound
to aliment him, fecundum vires hereditatis.

Fountainhall, MS.

1697. Yanuary I). DoN of Attenburn against DoN.

Younger THE younger children of Mr Patrick Don of Attenburn, purfue their elder
chilren al- brother for an aliment, on this ground, That their father had left them nothing

420




