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1678, Fanuary 18, KiNvLocw dgainst Bratr,

Kixrocu of Gourdie purfues reduction of all rights granted to Mr George Blair
by James Strachan of Kirktoun of Lethindie, on this reafon, that Mr George
being uncle to the commen debtor’s heir, a minor, had aced for him, and retard-
ed the purfuer’s diligence, .and. after the purfuer had obtained decreet eognitionis
causa, Mr George bought in rights from other creditors, and took a difpofition
from the common debtor of this land, which was his whole eftate, and being
fuperior to him, granted to him a precept of clare constat, and accepted from him
a refignation ad remanentiam, though he knew that he had no other eftate 5 and
albeit it was notour to him that he was bankrupt, his debt far exceeding his eftate,

The defender answered, That the reafon is not relevant, feeing he, as affignee,
was creditor, and was prior in diligence, and therefore might lawfully take fatis-

fattion from his debtor by a difpofition for caufes onerous, again{t which .there
was no ground from the a& of Pasliament 1621, which excludes no preference,
but that which is in-prejudice of creditors, having done diligence lawfully, affe@-

ing the debtor’s eftate, as by horning, inhibition, arreftment, or apprifing ; and
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though it has been.found, that, after denunciation of. lands to be apprifed, or -
execution of an inhibition-again{t the party-inhibit perfonally, that difpofitions in -

favours of other creditors, by the common debtor, granted before the apprifing,
or publication at the crofs- where the lands lie;" might reduce the interveening
difpofitions as fraudulent by gratification 5 yet it was never found that the begin-
ning of a purfuit, or obtaining a perfonal decreet, could impede another creditor
to take a difpofition for his fatisfacion, {eeing the purfuer had an ordinary and
obvious remeed by an inhibition. 24, Diligence operates nothing, when it is
not pun&'lfblly infifted in : but here four months interveened betwixt the decreet
¢ognitionis causa, and the adjudication. - '

-

Tre Lorps found net that member relevant upon " antitipation,- the diligence *
being but perfonal ; but.found the other members relevant, as grounds of fraud, .

though not founded .upon'the a& of ‘Parliament ; efpecially,

the - taking a difpo- -
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ed decreets within year and day, .
‘ Fol. Dic. v. 1. p, 67, Stair, V. 2. p. 505 -

1678. . Yune 2g.- Cranston ggainst WiLkis, .

James Cranston having charged Mr John Wilkie upon his bond, he {ufpends
upon compenfation, that this charger being affignee by his father, the charge was
compeniable by the debt due by the cedent, who, before this aflignation, intro.

but by a creditor ob- -
but declared the reduction.to be only to this effe, that both -
parties might come in proportionally effeiring to their fums, as. if both had-obtain. -

No 1.
A father
granted an
afignation
emnium bove-



No 13.
rum to his fon.
The fon’char-
gedthedebtor
ma bond.
The debtor
allowed to
plead com-
penfation a-

ainft the fa-
ther, notwith-
ftanding the
affignation.

No 16.
Where no di-
ligence had
been done, a
difpofition
omnium bono-
rum found to
be ineffectnal
in competi-
tion with an
arteftment.

-reftment.

8-'90 BANKRUPT.
mitted with the annualrents of a fum due by the Lord Cranfton to the fufpender
his brethren and fifters from’ whom' he had affignation. The charger answered,
That the fufpender’s affignation was not intimate before the intimation of. the
charger’s aﬁignatlon “The fufpender replied, That the charger’s affignation’ ‘being
by a father to his ‘eldeft fon, and being omnium bonorum, it was fraudulent, and
any debt of the fathér’s is futficient to be preferred” thereto ; nelther was there
any onerous or juft caufe to accept fuch a dlfpoﬁtxon bearing exprefsly, to be of
his father’s whole means and eftate ; and though it bear, the underfakmg of the
father s debts, yet it is limited conform to an inventory, n Whlch this debt craved
to compenfe is not included ; and albeit it could be inftructed, that the debts in
the inventory were equlvalent to the father’s whole eftate, yet it was moft fraudu-
lent, the father becoming thereby a moft notorious bankrupt, ﬁaudulently prefer«
ring fome creditors to others, without prior dlhgence and therefore this compen~-
fation, as it would have been fufficient agamﬁ the father, fo 1t muft be fufficient
againft the fon accepting this fraudulent difpofition, though Wlthout intimation.
Tre Lorps {uftained the compenfation upon the fufpender’s affignation, though
not intimate before the charger’s aﬁignatxon, becaufe the charger’s aflignation

_was fraudulent omnium bonorum, preferrmg one credltor to another, without ante-

rior right or dlhgence
Fol. Dic. v. 1. p. 67 Stair, 'v 2.2 625.

1679. November 14. .
]AMES PorLock agam:t The Kmx SEsstoN of LerTH.

HUGH WaLLACE, writer to the ﬁgnet bemg charged to make payxhnt of the
fum of 500 pounds due by his bond to James Haliburton in Leith, and: affigned
to James Pollock,. he gave ina bxll of fufpenfion upon double pomdmg, ‘wherein
‘compearance was made for the Kirk-feffion of Leith, to whom John Haliburton
was debtor, as cautioner for Bailie M‘Dowgal, for the fum of 1oco merks. . The
affignee craved preference, becaufe the affignation was intimate before the ar-
The arrefter answered, That the afignation was omnium bonorum,
whereby the cedent difponed certain tenements, and all his plenithing and. move-
ables, and all his bonds in general, and bore exprefsly, that it was to prevent his
creditors, to whom he was cautioner, and to prefer his proper creditors ; and
therefore it was fraudulent : And, by the act of Parliament mnunft bankmpts
whoever is known to be bankrupt, or makes difpofition, by which he becomes in-
{folvent, and unable to pay all his debt ; fuch difpofitions and affignations, where-
by an infolveat debtor granﬁes fome crcdltors and prejudges others, are declared
freudulent and annullable. It ‘was answered, That Haliburton was not Banluupt
nor any diligence done againft hiny before ‘this right to Pollock ;- but this d@rreft-
ment was pofterior, and could not hmder creditors ta fecure themfelves before i it
was laid on. . But by the faid.afk gra_r,!ﬁcauon is. only excluded in prejudice of



